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Privatization and Patriarchy
® © o Prisons, Sanctions, and Education

Nili Cohen

ABSTRACT: Examining two Israli cases, this article addresses the highly
controversial question about the privatization of state authority. The first
concers the Supreme Court decision that prohibits private prisons, a rul-
ing that reflects the deep-rooted assumption that criminal punishment is
a matter of state authority. The second case refers to the Isracli religious
organization Takana Forum, which seeks to handle sexual offenses com-
mitted i i
privatization, privacy, and multiculturalism is presented as potentially
perpetuating patriarchal authority in family life, education, and punish-
ment. Following this discussion, different models of privatization based
on the nature of the respective privatized authority are presented. The
article concludes with an analysis of the conflict between communal and
state law and its p | Israel's coll 3

education, famil ism, patriarchy
ons, private sanctions, privatization

From Status to Contract

In the midst of the nineteenth century, Henry Maine ([1861] 1920: 173-174)
commented on a historical process visible in advanced socicties that he
called “from status to contract.” Status is heteronomy, that is, the rule
of an external authority that imposes itself on individuals. Contract is
autonomy, that is, the self-rule of individuals by virtue of their free will.
Maine opined that, in due course, autonomy would replace heteronomy
(Supiot 2000: 326) and that we are in transition to a world in which we
shall be bound only by those fetters that we freely place on ourselves—in
other words, contractual fetters.

Studies Review, Volume 27, Issue 2, Winter 2012: 108
doi: 10.3167/1sr.2012.270207
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Thi f contract, which people’s aspiration to write
the story of their own lives, captured the imagination. It has long since
been stretched almost to the limit of its capacity, to the extent that those

haped the theory of the liberal le of i
Maine, considered contract as the rational justification for the existence of
the state. When it comes to the social contract between citizen and state,
its validity is also rather problematic. Such a relationship is far more likely
to reflect the heteronomy model, in which the state enforces its external
authority upon individuals, rather than the contractual model. Therefore,
Maine’s narrative of a transition from status to contract can be deemed as
resonating, rather with the pr privati-

i hap looks th i 1 bond between the
citizen and the state, seeking instead to transfer state powers into private
hands in the name of better efficiency and greater choice.

On the question of where to draw the line between private and public,
and which d be transferred to p 1, a bitter argument
s raging (Barak-Erez 2008). Those like Milton Friedman (1962: 22-36), who
believe that the state’s only role is that of a ‘night watchman’, conceptually
embrace and advocate the wholesale transition from status or authority
to contract. In this view, the minimalist function assigned to the state is to
maintain publi hile oth i provided to the pt y
private individuals (see also Nozick 1974). Under a broader conception of
the state, one that is associated with a social-democratic outlook, in addi-
tion to maintaining p the see to educati lth
care, and general welfare (Gutmann 1987: 19-47). This approach holds that
public authority or status is not yet defunct and that there needs to be a
careful distribution of functions between the public and the private.

This question lies at the forefront of public debate around the world. In
that framework, 1 will focus on some of the aspects relating to the priva-
tization of punitive proceedings that have emerged from two Israeli legal
cases. The first is the Israeli Supreme Court ruling prohibiting prison
privatization, a case that refers to punishment as a natural authority of the
state. The second stems from the activity of an Israeli organization called
the Takana Forum, which is trying to contend with sexual offenses by fig-
ures of authority in the Religious Zionist public through the imposition of
communal sanctions.

Both cases present common features relating to the punitive process,
but their ideological basis is different. Through an analysis of both cases,
an attempt will be made to challenge two strong presuppositions with
regard to prison operations and community bodies. As for community
institutions, I will question the belief according to which a community is a

i is not subject y the state. As for prisons,
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Iwill examine hy ly and i P notion of prisons
as a natural state enterprise that cannot be subject to privatization. I shall
also discuss the complicated relations between privatization and multicul-
turalism and point to th ion that the principle of

ism may perpetuate patriarchic rule in the spheres of family, education,
and community. Following this study of the two specific cases and related
areas, I shall present models of privatization in light of the nature and pur-
pose of the privatized authority and examine their applicability in Israeli
law. Lastly, I shall show that Maines forecast of a transition from status to
contract has taken a peculiar twist. The proliferation of contractual free-
dom has not succeeded in liberating us from our bonds to status and past
tradition; perhaps paradoxically, it has even propelled us backwards to the
very status from which Maine sought escape.

Private Prison and Natural Authority

In 2009, the Israeli Supreme Court scuttled the possibility of a private
prison in Israel. The question in general has aroused a heated and wide-
spread debate in Israel and around the world. Article 1 of the revised
Israeli Basic Law: The Government (2001) provides that the government
is the executive authority of the state. That includes the authority to safe-
guard the security of the state’s citizens and residents, as well as to main-
tain public order in general. The state accomplishes this central objective
through its military forces and law enforcement agencies, including the
police, the state prosecutor, courts, and prisons. These authorities are the
ultimate manifestation of the state’s power. ’

Against this background, one might wonder why the state ostensibly
sought to divest itself of its authority and pass on to a private body the
handling of prisons. Ultimately, poor conditions in state prisons as well
as the state’s lack of resources to establish new facilities resulted in the
government's initiative to pursue prison privatization. The government
therefore decided to adopt a model being followed in European countries
and in the US, according to which a private actor finances the construction
and operation of a facility, which reverts L after
a period of several years2 The initiative was supposed to be launched in
the form of a single experimental private prison, which would provide
an indication as to the potential success of this project. To that end, the
Knesset enacted a specific law granting to the government the authority to
transfer the construction and operation of prisons to private hands.?

It bears emphasis that, like all state authorities, Israeli security agencies,
including the prit ., frequently solicit f pri
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their ibilities. In however, it wasnot
just subsidiary tasks that were entrusted to the private actor but executive
powers as well—p lieat the con pri

The law gave to the concessionaire, among other things, the power to
maintain order and discipline in the prison and to prevent the escape of
prisoners. The state’s intention was certainly not to divest itself entirely
of its authority. Rather, acknowledging the sensitivities involved, the act
set up special arrangements for state supervision of prison wardens, their
performance, and the general operation of the prison.

The question as to whether there might be any danger of actual harm to
the prisoners’ welfare was not examined in the Court’s judgment,* since
the central reason for striking down the law lay in the transfer of author-
ity to private hands. The Court held that the act was unconstitutional as it
violated the prisoners’ human dignity and liberty (beyond the imprison-
ment itself). Indeed, the classic perception by which the state is the protec-
tor of public order, as expressed by the Israeli legal system, easily leads
to the conclusion that the operation and administration of prisons are an
inherent and natural expression of state power. The Court emphasized
that even though state judicial tribunals are those responsible for denying
prisoners’ liberty, the prison is not a mere technical instrument but rather

P process. The dep

tion of one’s freedom may be justifiable only if it conforms to the public
interest, but it will not be legitimate in an attempt to advance private
interests. Such economically driven incarceration, according to the ruling,
violates the prisoners' liberty and human dignity, as it turns the prisoner
into a profit-making instrument in the hands of a private actor®

An additional, secondary consideration, not embraced by the majority,
highlights the inherent conflict of interest between proper prison manage-
ment and its owner’s financial interests. In other words, when the owner
strives to reduce expenses in order to generate higher income, the prison-
ers’ well-being is at stake. o

The two grounds for the Court’s intervention in prison privatization
are, first and foremost, the state’s natural authority, which cannot be del-
egated to a private actor, and, secondarily, the conflict of interest entailed
in the operation of i p making a profit. The
two grounds are different and may lead to different conclusions. Accord-
ing to the first, even if a philanthropic body were to be established and
were to make a huge donation for the private, non-profit operation of
prisons, its establishment would be invalid. According to the second, the
establishment of an operation run by a non-profit body would not be
invalid, for it would be a matter of sheer philanthropy, and there would
therefore be no fear of any conflict of interest.
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As explained above, I shall challenge, historically and normatively,
the ‘natural” division of public and private and the notion of prisons as a
natural ise that cannot be subject to privatization. Prior to this
discussion, ] would like to observe the other case of a private body assert-
ing punitive authority by dint of contract, which won the approval of the
prosecutorial authorities in Isral.

Offenses and Private Punishment

Shertly after the Courts decision regarding private prisons, in mid-Feb-
ruary 2010, the Israeli public agenda was preoccupied with an incident
involving a prominent rabbi, suspected of committing sexual offenses
contrary to the rules of the Torah. The details of the affair were published
by an organization called Takana Forum, which stated the following on
its Web site:

In 2003 a Forum was established which unites within itself al of the impor-
fant organizations in Religious Zionism. The Forum’s members are men
and women who are key figures in various fields in the Religious Zionist
community. The Forum has made it its objective to develop a model for con-
tending within the community with sexual offenses by figures of authority
against those under their command, authority, or influence. The aim of the
rum ditional way for i
with the complaint and to prevent its recurrence to the complainant and to
other women [sicl”

The Web site further stated that the Forum operates according to “articles
of association for the prevention of harassment, based mainly on religious
Jaws of segregation (of men and women), and meets the requirements of
the law for the prevention of sexual harassment.” The Forum's model of
activity was brought to the notice of the attorney general and received his
encouragement and support. It appears, then, that while the Forum sets
out to “preserve the sacred values” that “the Religious Zionist community
seeks to maintain,”® the state’s prevention of sexual harassment law is
simply insufficient in this setting.

The Forum released an announcement saying, inter alia, that the rabbi
had been in a clearly sexual relationship of long duration with a young
male who had been under his spiritual authority. The Forum discussed
the matter and decided that the rabbi was to desist from all educational
activity: he was required to stop delivering sermons and could no lon-
ger provide personal counseling. The rabbi, who rejected the Forum'’s
decision, decided to move to a village on the shore of the Sea of Galilee.
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The contention was made that, after relocating to that village, he contin-
ued to transgress the prohibitions imposed on him—that is, he continued
to engage in educational activity. Thus, the Forum chose to release an
announcement on the matter to the media, making the affair public.

After the disclosure of the affair, the Forum released another statement:
“The Forum does not replace the law and its enforcement agencies, but
is intended to complement them, in cases where for various reasons the
lawful authorities are unable to operate (e.g., complainants who would
rather not turn to the police since they are unwilling to be exposed; cases
not involving a criminal offense as defined by law, but are illicit, or even
constitute grave misconduct from a religious aspect, etc.).” And why was
the matter not referred to the police for handling? The Forum explains:
“We have emphasized that we notified the attorney general, who made it
clear that there is no way to contend with these specific complaints at the
criminal level.”

According to the Israeli Penal Law, any disciplinary body must inform
the attorney general of a criminal offense that it has encountered in the
course of performing its duties, and only then is it allowed to carry on
with its internal judicial activity.” The Takana Forum acted likewise. At
that stage, complaints against the rabbi may have been filed, but the Office
of the State Attorney apparently did not believe that they could lead to a
conviction. Half a year after the outbreak of the public controversy, how-
ever, and following a police inquiry, the police recommended the initiation
of criminal proceedings against the rabbi for indecent acts by force with
minors. Not long afterward, the public prosecutor embraced the police’s
position. On 2 November 2011, an indictment was submitted to the Court,
and the criminal proceedings got under way.

The Forum’s core activities are located at the point of intersection
of several state powers since it is taking upon itself authorities that are
equivalent to those of the state’s criminal institutions: itis the investigator
(parallel to the police), it decides whether to file a criminal action (parallel
to the prosecution), and it imposes sanctions (parallel to the court). The
offenses involved sexual behavior prohibited by the Torah by a person
endowed with spiritual authority, but it was not clear whether it also
violated state law from the start. The sanction took the form of cessation
of any public activity by the rabbi, but when he defied it, an additional
sanction was imposed—after several years—in the form of condemna-
tion through public disclosure. It could be said that the two sides, the
Forum and the rabbi, were acting under a form of communal-contractual
arrangement to which the rabbi, who currently contests the validity of
the procedures, had formerly submitted himself. Meanwhile, the state,
through the agency of the attorney general, allowed the Takana Forum,
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which is a private body, to determine ‘offenses’ and to impose sanctions
on a member of the community. As mentioned above, however, the state
did not find this sufficient.

da orum

Between Prison

The two cases—imposing a prison sentence on a person who violated state
law and punishing someone who has deviated from the rules of the com-
munity by requiring cessation of his public activity and by public con-
demnation—seem to share similar characteristics. In both instances, the
individual is isolated from the community at varying degrees of inten-
sity for a certain period of time, and the offense and its punishment are
‘made public. In both cases, the offenders freedom of vocation is denied
to varying degrees. In both punitive functi ally
being privatized. In the case of the prison, the imposition of a punishment
s privatized , while the rabbi’s case encompasses all criminal functions:

of an offense, indictment, judgment, and puni In

this sense, the latter case fully implies the potential of privatizing the entire

riminal ing the rules, p iing a judicial- , and
ining the puni followed by i

Nevertheless, there is a solid distinction between assigning the power
to operate a prison by virtue of law, on the one hand, and a self-crafted
authority to define offenses and their appropriate punishments by virtue
of a community’s contract, on the other. The difference is manifested in
various contexts. First, the authority to operate prisons is formally vested
in the state. In privatizing prisons, the state ostensibly divests itself of one
of its conspicuous functions. It is precisely the act of transferring state

solely contract-based, the Takana Forum's activities are solidly grounded
in the community’s ideology, which is ot dependent on any contrac-
tual relationship. In the case of prisons, disengagement from the contract
‘would break the connection between the parties, whereas the communal-
social values shared by community members would endure even if the
Forum’s code were to be annulled. Were the code to be annulled, the
prohibitions lying at its foundation would continue to endure by dint of
the members’ common faith, which imposes obligations on its community
‘members, although obviously the power and methods of enforcement
would be likely to change (cf. Fisher 2008a).

i jons in Organizations and C

The arrangement suggested by the Takana Forum honors the pri-
vate sphere of ities and ons. Such are
deployed in a variety of domains in which these groups are allowed to
in ir own sets of rules and activiti ing to their indepen-
dent judgment. These provisions acknowledge cultural pluralism while
izing that an ordered t always properly respond

to social complexities. The arrangement offered by the Takana Forum is
indeed capable of responding to the specific values and personal prefer-
ences of Religious Zionist community members, thus making possible 2
diversified spectrum of religious and cultural expression. A person who
seeks to join a certain community ought to accept its rules; otherwise, he
or she should leave. Yet the freedom to leave and embark upon another
lifestyle, a crucial characteristic of a liberal community (Berlin 1958), is
somewhat limited in many cases. For instance, the practical implication of
one's ina i i is that one

Ppowers into private hands that stands as th ptof
With regard to sexual harassment—the key area of the Takana Forum’s
s o iy .

can no longer engage in that occupation (e.g., a sports association or a bar
11 Very often leaving a community entails subjective difficul-

the degree of regulation offered by the state. As such, the Forum interfaces
to some extent with the state’s powers in order to serve the values under-
lying the community, but the state does not divest itself of its power. Obvi-
ously, these community-oriented values are legitimate as long as they are
not in conflict with state law. Second, whereas prison privatization serves
an economic purpose (although consequently it might achieve more effi-
cient results regarding rehabilitation of offenders), the activity conducted
by the Takana Forum is anchored purely in ideological reasoning. Third,
although both cases involve a contractual relationship, each is based on
an entirely different viewpoint. While in prison privatization the affin-
ity between the state and the concessionaire is purely commercial and is

ties as well—for example, leaving an Orthodox community sometimes
carries with it various psychological or practical implications, especially

(suchas d children).
Private bodies, whether founded upon a shared ideology or based on
commercial goals (as with private firms), are entitled to set up a disciplin-
ary code that deals with violations of the rules of conduct in the commu-
nity or place of employment and imposes significant sanctions. In some
cases, disciplinary measures overlap with state offenses, while in others
they apply to conduct that does not qualify as a criminal offense under
State law. Such private sanctions, which strive to maintain some sense of

2 P
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employers and employees, can be rather far-reaching and even lead to the
loss of one’s livelihood. Some argue that by turning private organizations
into powerful legal entities, the fragile balance between democracy and
bureaucracy is upset (Feldman and Suchman 1999; Supiot 2000: 326).

However, discipli in private ions are sub-
ject to the basic principles of the legal system, to fundamental individual
rights, and to the rules of natural justice. Although the Takana Forum was
approved in advance by the attorney general, community-based arrange-
ments are not necessarily articulated in formal legal terms. But even if
they are legally framed, such as in the case of communal regulations, some
contend that the state should, in principle, refrain from intervening in the
activities of such communities. According to this argument, inasmuch as
the state does not interfere with discriminatory internal-domestic affairs
affecting women, it should also refrain from intervening in community
affairs, even if they involve constant discrimination against women, since
a community is essentially a home, that is, a familial state-free environ-
ment emblemizing the private sphere.

When such community organizations deal with criminal cases,
they are constantly risking the possibility of encroaching on the state’s
authority. Hence, on the one hand, the legitimacy of institutions such as
the Takana Forum is considered unequivocal, as these groups advance
and reflect the state’s communal awareness, while, on the other hand,

Li such s the p; dicial system of ultra-
Orthodox Jewish groups, are in effect trespassing on the state’s author-
ity. The main problem in this context (to be discussed briefly below)
concemns the relationship between the state’s fundamental values and
the community ethics that they encounter. Another problem raises the
question of who has the natural authority in matters of punishment, to
which I shall now turn.

Punishment and Natural Authority
Methodological Comment

In its decision precluding prison privatization, the Isracli Supreme Court
discussed the question of the ‘natural authority’ to punish through a his-

ical-posi ive. In this f k, I shall seek to point out
the fundamental weaknesses of the ‘naturalness’ argument.

Arguments predicated upon either a current condition or a natural
quality scem somewhat feeble. The attempt to identify intrinsic character-
istics in a given social phenomenon will forever be charged with ideologi-
cal assumptions originating in specific social and cultural settings. Some
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contend that the assertion that certain social phenomena are ‘natural’
appears consistently on the conservative side of the debate, regardless of
the issue (Hirschman 1991: 157).

From a historical point of view, the natural authority to punish (at least
regarding a great many offenses) was actually vested in times past in
the patriarch. This further reveals what can be regarded in Foucaultian
terms as the ‘contemporary limits of the necessary” in the sense that his-
torical analysis demonstrates that well-grounded social definitions are
merely cultural constructs, which can be reshaped and reformed in differ-
ent social settings. What seems intrinsic, natural, built-in, or essential can
be negotiated and transformed under different social o temporal circum-
stances (Foucault 1984: 32). Furthermore, even in positivistic terms the
assumption under which the authority to punish s a natural monopoly of
the state can easily be challenged and will be addressed below.

Punishment: A Natural Authority of the Patriarch

The operational policing system of the nation-state is a relatively new
phenomenon. Prior to its constitution, the power to punish was mainly
embedded in the patriarchal sphere. In ancient times, in addition to
possessing the power to regulate, to judge, and to execute, the father
was also considered to be the proprietor of his own family, slaves, and
livestock. This is especially evident in the accounts of the biblical patri-
archs. Moreover, the Bible makes it clear that a father can banish his
children (Abraham and Ishmael) (Genesis 21: 9-14); offer them up for
sacrifice (albeit by divine fiat) (Genesis 22); give preference to some of his
offspring over others, contrary to the principle of primogeniture (Isaac,
Esau, and Jacob; David and Solomon) (Friedmann 2002: 218-229); and
even put his children to death, as illustrated by the story of Jephthah’s
daughter (Judges 11: 29-40)

imil bie in ancient Rome,
ily members and slaves were in the hands of the paterfamilias (Filmer
[1680] 1991: 18-19). The Roman father had almost unlimited powers over
everything concerning the family, that is, his wife, children (including
male in-laws), slaves, and property (patria potestas). The paterfamilias
had broad powers of punishment over his family members in everything
concerning uncustomary behaviors. The severest of these measures were
being sold into slavery, being banished (and disinherited), or being put
to death (Gardner 1998; Hadley [1902] 2010: 116-138). Feudalism, the
principal mode of governance in Europe after the collapse of the Roman
Empire, was characterized by similar attributes and could be described as
an extreme mode of privatization (Rubin 2010: 894).

fam-
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Patriarchy and Social Contract

In his book Patriarcha, published in the seventeenth century, Robert Filmer
([1680] 1991) presented a theory that denies people’s natural right to lib-
erty. On theological, historical, and legal grounds, Filmer asserted that the
‘monarch, as th ph to the ancient patri tem, is
in fact the natural governor. Monarchical rule has gradually evolved into
centralized rule, which monopolizes the authority to punish and restricts
the powers of local patriarchs. What lies at its foundation, though, is the
rule of the father. Filmer drew on various examples elucidating the patri-
arch’s rule in the Bible, in ancient Greece and Rome, and in other legal
systems (ibid.: 18-19).

Thomas Hobbes ([1651] 2008) and John Locke ([1689] 2010)" both
rejected Filmer's views, each in his own way, and posited an inverted
pyramid instead. For them, it is not the patriarch from whom authority
derives but rather the people, who relinquish their natural freedom and,
outof 1 (i 1 contract), construct lized appa-
ratus in the attempt to maintain public order.

Hobbes and Locke outlined a shared fundamental picture of contract as
the basis for the political existence of society, a much more attractive idea
than Filmer’s problematic ideology. They differed, however, on the question
of the natural state of affairs. In historical terms, Hobbes's definition of the
state of nature as a ‘war of all against all’ and as a legal void is somewhat
dubious. The justification for a social contract, according to Locke, is not
the absence of law but the problems entailed by the management of decen-
tralized justice that natural law had created—problems that justified the
transition to centralized rule of the people. In any event, whether we accept
Locke's or Hobbes's account, it is doubtful that either of them had any
historical pretension beyond sketching a model of the transition to a civil
society. In this vein, the Israeli Supreme Court stated: “The social contract
is ot a historical fact, the content of which can be determined, nor yet a
legal d can be debated. The social contract is
nothing but an idea that gives expression to the desired image of society.”*

In past times, status and authority were intertwined, and it was the
patriarch or local ruler who wielded the law (Bendix 1974: 157-159) . Only
after a lengthy historical process was the central authority assigned such
legal powers. Indeed, a centralized legal system was a crucial prereq-
uisite for the initiation of a centralized political system (Murphy 1997:

78-79), regardless of whether to privat
remained with the communities and families involved. At the same time,
the central i the patriarch’s

authority and the family’s autonomy (Barshack 2004: 223-227).
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According to John Stuart Mill ([1859] 1982: chap. 5, par. 12), it is in
this very transitional phase between local and centralized authority that
the state must interfere with “[t]he almost despotic power of husbands
over wives.” He rued the father’s “absolute and exclusive control” over
his children, asserting that “[iJt is in the case of children, that misapplied
notions of liberty are a real obstacle to the fulfillment by the State of its
duties.” The fundamental principle that ‘the king can do no wrong’ aptly
demonstrates the monarch’s complete immunity in the face of law (Hold-
sworth 1922; Kantorowicz 1957: 4), while resonating with the patriarch’s
rule over his own kingdom, that is, his family (Siegel 1996: 2170-2171)

The family sphere, particularly within patriarchal settings, remained
for many years a private, protected, and immune realm. Until the last few
decades, children and wives could not inculpate the father of any offense,
including those that involved violence, but the power of patriarchal reign
has been gradually eroding. In Israel, family members are now allowed to
testify against each other in cases of violent offenses (Harduf 2007), and
the punitive-educational authority of the parents, recognized in common
law (Markel et al. 2009: 26-27, 84), was abolished by a Supreme Court
decision that prohibited the beating of children.’s However, the concep-
tion of the family as an autonomous unit that should be immune to judi-
cial intervention still seems to be evident (Blecher-Prigat 2003: 547-551)-

i h are both ive and
practical. As the concept of family is already a legal construct (Murray
2009), it can be asserted that, by refraining from any interference, the state
de facto actually does intervene—for in the absence of active family regula-
tion, the power is usually assigned to the father (Olsen 1985). Assigning
absolute power to a single authority bears a common risk of arbitrariness.
Hence, the better way to ps st control
over the family to both the state and the family. This will decrease domes-
tic violence, protect women and children, and amplify the individual’s
exercise of choice.

In this context, and with regard to prison privatization, a claim has been
‘made that the reasonablencss exercised by the state in operating the puni-
tive process cannot be replaced by a private reasonableness, just as paren-
tal punitive authority is inalienable. In both cases, the punitive aspect is
an integral part of the overall composition of authority. According to this
View, it is impossible to isolate the punitive authority because the exercise
of such authority in isolation from the general parental and state context
would violate the essential relationship and would not be conducted on
the basis of due reasonableness (Harel 2008; see also Dolovich 2009).

This analogy between state and parental authority poses a difficulty:
s it possible to make a comparison between parental authority based on
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emotional pre-existing relationships and other contexts devoid of such a
istic? Also, the analogy specifi puniti iti

the parental and but does not take i the

between them.

The conclusions at this stage, then, are as follows. From a historical per-
spective, the invalidation of prison privatization by reason of the state’s
natural authority raises questions, for punishment in many cases in the
past was lodged in the familial-communal domain. Generally speaking,
‘when it comes to establishing a normative contention with regard to which
authority should be vested with the ability to inflict sanctions, it is difficult
to rely on the historical dimension of natural authority. Indeed, “recent
privatization efforts cannot be opposed on the grounds that they relin-
quish inherently governmental functions into private hands. Arguments
against privatization must be framed in more pragmatic, instrumental
terms” (Rubin 2010: 896). And as we move on to the positivist existing
state of law, the privatization of punitive powers is a growing trend. It is
evident as well in the principles and rules of current Israeli law, to which
Ishall now turn.

Privatizing Punishment

In the framework of the overall debate over privatization, there has been
a proposal to expand the model of private punishment, either to employ
customary law, which would reflect an existing tradition, or to introduce a
new scheme in which punishment would be carried out by private agents
for the sake of profit (Fisher 2008b: 524-530). I shall briefly address this
two-faceted proposal.
Continued recognition of customary law, which has the power to impose
members of ity, reflects the principle of multicultur-
alism, whereby the state expresses its recognition of communities of dif-
ferent faiths and traditions (as seen above regarding the Takana Forum). It
‘must be kept in mind, however, that in many cases these communities are,
in fact, founded upon patriarchal traditions that rest on gender inequal-
ity. This creates the familiar phenomenon of minorities within minorities
(Barzilai 2003; Eisenberg 2005: 251-256; Eisenberg and Halev 2005a: 1; Okin
o 3

2005), which, i q [
should be indifferent to non-liberal communal practices. In this respect, one
has to differentiate between social and formal practices. It seems that social
practices, such as a community boycott, are virtually immune from state
interference, even when motivated by unlawful discrimination (Cohen-
Almagor and Zamboti 2009; Mautner 2008b: 642). But what about formal,
non-liberal practices operated through private tribunals? Is the answer
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simply that in any event somebody who breaks the rules of a community
has the right of exit from that community? To what extent is it a realistic

option (Green 1995, 1998; Okin 2002 206; Raz 1994; Weinstock 2005)? Or

should the state be able to intervene in the decisions of private tribunals in

which basic values such as gender equality are ignored? Al of these ques-

tions are eventually encapsulated in the prevailing liberal ethos and its

approach regarding non-liberal practices, a crucial point that will be briefly

addressed in the next section.

This brings us to explore whether criminal law can be privatized
through the operation of private profit-making agencies. The Supreme
Court's decision on prison privatization appears to suggest that this type
of privatization will not be deemed valid, given the natural authority of
the state in matters of criminal sanctions. It bears mention that the privati-
Zation of civil law, such as in arbitration or mediation procedures, is con-

idered i i ded to
arbitration-like religious tribunals (Hofri-Vinogradov 2011). This massive
privatization of civil adjudication has its origins in the inefficiency of the
state’s court system. Likewise, the proposal to privatize criminal justice
by means of commercial agencies mainly stems from efficiency problems
in public enforcement. According to this proposal, private punishment
in most cases would be of an economic nature, and the victim would
bear responsibility for its enforcement (Fisher 2008b: 524-530). Although
itmay seem y at first g i indicates how
this actually returns society back to times of local, customary, commu-
nal private justice—essentially an amalgamation of tort law and criminal
law—which held the victim responsible for enforcement (Plucknett 1956:
421-422; Raoult 2010).

Such proposals are not unfamiliar to Israeli penal legislation, which is
strewn with provisions for partial privatization, ' even allowing the state
to employ private prosecutors.” The latter arrangement seems more far-
reaching than prison privatization, as private prosecutors are entitled to
initiate criminal procedures, conduct the proceedings, and propose the
appropriate sanctions that, in their view, ought to be imposed. And yet
this initiative was approved by the Israeli Supreme Court.'*

Another example in the direction of privatizing the criminal process
relates to the rights of crime victims (the Law of Victims’ Rights, 2001).
such as the right of obtaining standing to participate in the process. Also,
victim-offender mediation procedures in criminal cases are becoming.
more common worldwide (Brown 1994), and in Israel experimental pro-
grams of this kind are also being conducted (Steinberg 2002: 153).

The law as it stands, then, does not hold the natural authority of the
state in the criminal process to be sacrosanct. Historical scrutiny, too, does
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ofa ypoly in this matter; rather, it points
to competition between the state, the victim and his or her family, and
the community over the authority to sanction. All of this raises doubts
regarding the position taken by the Supreme Court in the matter of prison
ivati Indeed, the question is whether considerations of efficiency
justify privatization of prisons or whether there are overriding consider-
ations that nevertheless preclude such a move. The answer worldwide is
mixed. The British experiment, for has proved i
(Rosky 2004: 946). In light of Israels current poor prison conditions and
the thorough preparations taken by the government that preceded its
decision, it seems that the operation of an experimental private prison
should have been allowed.

Ishall now turn to the historical context of education and to the com-
petition between the state, the family, and the community in this area,
an analysis that will lead us to the issue of the Takana Forum and com-
munal adjudication.

Family, Edi ion, and C 1 g

Family and Education

In Israel, the patriarchal authority within the family is ostensibly awarded
legitimacy and recognition by the state. Under Israeli law, civil marriage
does not exist. Matters of marriage and divorce are primarily governed by
religious law, and the f isteris the rabbinical

in the case of Jews—are also religious. Religious courts are subject to the
supervision of the Supreme Court, which may intervene either by inter-
preting the juri Ji s restricti

them to the fundamental principles of Israeli law (Halperin-Kaddari 1997:
691, 715-747; 2000). For years, the rabbinical courts acted as arbitrators in
matters not within their formal jurisdiction until the Supreme Court ruled
in 2006 that this practice was unlawful.” Islamic tribunals are subject to
a similar supervision It should be noted, however, that such jud;

intervention is conducted only to a limited extent, and it cannot transform
fundamental religious rules or core doctrines in matters of marriage and
divorce even when they are clearly discriminatory toward women.
Subject, often coercively, to such a patriarchal legal regime, the secu-
lar public in Israel is compelled either to submit to religious law when

10 contract law, common law marriage, or marriage abroad (Halperin-
Kaddari 2003; Triger 2012). The civil courts as well as the legislators are
not necessarily cooperative with the practices conducted within religious

courts in marital matters, as the increasing prevalence of non-traditional
family indicate.?! Yet the | marif g
is indeed religious, and it is being forced upon couples who do not wish 1;
adopt patriarchal traditions in a way that challenges the liberal ethos an:
the pursuance of personal autonomy and equality. De facto, as long 5 t:;
marriage proceeds with no disruptions, religious law is not being forc
on the actual marital relations of secular families, and gender equality i
being i in practice. every famarital
predicament immediately exposes women to a whole host of discrimina-
tory rules, anchored and embedded in a comprehensive pariarchal ethos.
Itisi i icati ligious law to maritel

relations in Israel does not extend to parental reltions or educational mat-
ters. This leads s to education in general. In the past education, like pun-
ishment, was a private family matter. In this vein Jean-Jacques Rousseat
([1762] 1950: 15) stated that “The family ... may be called the first model
of a political society: the ruler corresponds to the father, and the people
to the children.” In contemporary terms, the family can be regarded as a
shelter for multiculturalism in the sense that parents educate their chil-
dren according to their own personal values and beliefs, which do not
necessarily cohere with the hegemonic social majority.

With the rise of the nation-state, a concept that came into full flower
during the nineteenth century, education became centralized (Maynes
1985; Meyer et al. 1992: 129-130; Soysal and Strang 1989; Tyack et al.
1987). Through education, the state sought to maintain a unified structure
founded on shared cultural values. Articulated in Foucaultian terms, we
may say that education has evolved into being part of the power mecha-
nism employed by the state upon the individual. In this context, however,
national education served as a counter-reaction designed to moderate the
power exercised over individuals by the family and the community.

Prison and School

Like schools, prisons comprise a significant aspect of the modern nation-
state; indeed, Jeremy Bentham’s ([1791] 2009) structure of the Panopticon
can be easily deployed on both schools and prisons. The architectural
structure of the Panopticon, aimed at societal organization and disciplin-
ing, is based on the segregation and seclusion of prisoners or smdgn:i,
depending on the context, coupled with constant surveillance maintain
by wardens or teachers. e
Inti t,as noted rs i
! ed mainly of i favor of the victim. Offenses
committed against the crown or God resulted in more severe sanctions,
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such as the death penallty, forced labor, physical sanctions, or deportation.
‘The familiar modern notion of prison, whereby punishment takes the form
of incarceration (deprivation of freedom being the punishment itself), is a
relatively new idea that developed in Europe (beginning with England)
in the nineteenth century. Before then, imprisonment served merely as a
‘means of holding a defendant until the execution of his or her punishment,
not as the punishment itself (Raoult 2010).

When Michel Foucault (1980) wrote about Bentham’s Panopticon , he
stressed that, contrary to the exertion of power by a superior force real-
izing and reiterating the sovereign's fortitude (such as bodily punish-
ments and public torture), the Panopticon structure enables the exercise of
internal power within society. Instead of abusing the body for the sake of
punishment, the structure uses everlasting surveillance to discipline the
individuals body. The Panopticon demonstrates the anonymity of power,
for it is merely the distribution of space upon which power lies. The over-
seers, whether wardens or teachers, are as anonymous as they are replace-
able. Their power derives solely from their position in the watchtower
rather than from supernatural forces (as in the case of the king), and their
glance is neither traceable nor returnable.

Furthermore, the Panopticon’s structure in effect eliminates the need
for an overseer. Power under this kind of arrangement operates accord-
ing to two principles: it is visible, and it is not subject to verification or
ascertainment. Although the prisoners do indeed see the tower, they can
never know for certain whether the overseer inside is watching them.
Thus, the prisoners are in constant fear of the overseer’s watchful gaze,
which prompts them to oversee themselves. In Foucault’s view (1980

), Bentham had succeeded in devising a “superb formula” for exer-
cising power in the most efficient way: “(Tjhe system of surveillance ...
involves very little expense. There is no need for arms, physical violence,
material constraints. Just a gaze. An inspecting gaze, a gaze which cach
individual under its weight will end by interiorising to the point that he
is his own overscer, each individual thus exercising this surveillance over,
and against, himself.”

Itis doubtful whether the Panopticon was precisely the model imagined
by the designers of the private prison considered by the Israeli Supreme
Court. Nevertheless,it can be fairly assumed that its underlying principles
‘were used as a source of inspiration (., by installing closed-circuit televi-
sions and monitoring cameras with no actual viewers, merely for the deter-
rent effect). Also, it can be argued that the Panopticon is simply an carlier

private both cases th pervisorial author-
ity is combined with the formal supervisor. In the case of private prisons,
private authority was supposed to be combined with the governmental

form of the
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authority; in the case of the Panopticon, besides the supervision of the
overseer, there is supervision exercised by the prisoners themselves.
Throughout his writing, Bentham suggested also applying the Panop-

ticon structure to schools, but as we have learned from history, the Pan-
opticon positioned itself mainly as a theoretical foundation of the prison
establishment. The point of interface between prisons and schools has to
do with the disciplinary practices forced upon prisoners and students,
which is manifested not only in a rigorous daily routine but also in the for-
mation of mind, bodily practices, and physical gestures (standing, sitting,
remaining in silence). Regardless of how Bentham's zduc.ahonaID:;:Vri
may differ from contemporary approaches, it is interesting to observe

oW, identical model ted that ° a
today’s schools and prisons, both being relatively innovative, national,
and discipline-oriented institutions, and both regulating powers that wer
formerly exercised wholly or partly within the family.

Communal Education, Patriarchy, and State Supervision?

In addition to emphasizing a unifying cultural legacy, the focus of public
education is to teach skills for future employment while providing fo;
equal opportunity. Can education be privatized? From the viewpoint of
the state monopoly, although education is directed at the populano}y‘\ .
large and punishment is naturally more limited in its scope, the a:l o

ity to educate is considered softer than the penal authority. Considering
that states have always acknowledged educational capacities that are
maintained by private institutions and co-exist with the m’hcxal;lal;
system, how does this cohere with the social goal of instilling shared an

mutual civil values?

untries. positioned two models to preserve
their authority in matters of ion. The first model based
on the deprivation of state funds in cases of private—most "
educational institutions and on control over the education system by the
state. A second model, which is concerned with substance and quality,
makes the allocation of public resources dependent on schools’ comp;l
ance with certain lum and requires supervision by
the state. Both models provoke vigorous controversy within privatization
debates. While privatization advocates stress the risks of handing over to
thestate the entire responsibility for matters of education (Chubb and Moe
1990; Michaeli 2010), those :i h " !i:mt to

ial bedded in ed and argue tha nust re
he central provider of education in order to ensure the pursuit of liberal,
democratic, and egalitarian values (Gutmann 1987: 115-121).

ly religious—
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Even though in Israel the first model was ostensibly adopted, there
were cracks in the conception of public education from the outset, with
the recognition of various educational ‘streams’ founded on communal
values, some of them religious, some of them ethnic (Elboim-Dror 1990;
Rabin 2002: 421-469). These streams already existed before the establish-
ment of the state, 5o it can be said that the multicultural state of affairs
antedates the state itself. Israel’s State Education Law, 1953, although part
of the endeavor to establish a unified and public education system, did
in fact entrench the factional and multicultural trends that existed before
it was legislated, sparking the privatization processes that erupted in
the 1980s. With the evolution of privatization, various private education
‘movements have emerged, some driven by ideology, others by the pursuit
of excellence. Some of were ultimately i ized into
the state’s public education system, while others were not formally con-
sidered public yet, nonetheless, were granted state funds.

The cracks began to widen with the expansion of the autonomy of the
public streams and the recognition of private (ultra-Orthodox) streams,
‘which were even granted state funding by a law passed in 2008 2 This lat-
ter instance of private education suggests an alternative far removed from
Israel’s democratic values, as it excludes fundamental subjects from the

iculum, such a ics, English, and literature. It is

to stress how vital these core subjects are for the enhancement of pupils’
autonomy, their exposure to alternative ways of life, and the need to equip
them with an indispensible set of tools that will allow them to function
outside their organic communities in the future. Despite the fact that such
a private education system is likely to hinder its pupils’ future possibility
of ever leaving the community, it actually enjoys formal state recognition
and is even granted considerable state funding. The fact that such a sys-
tem is in place marks an escalation in terms of withdrawing from Israel’s
original founding values, given th ic gap is
practices of private communities, on the one hand, and benefiting these
communities with legislation even though they stand in opposition to the
state’s most basic values, on the other*

Earlier I discussed patriarchal practices particularly with regard to fam-
ily law. However, whereas family law was always considered a confined
(albeit questionable) legal enclave, the education system was regarded as
national per se, at least formally. This is the basis for the contention that
the state is entitled to condition the granting of school funding on the
requirement of schools to inculcate democratic values in their students,
not to mention the need to provide a core curriculum that will facilitate
their departure from the community with basic earning capabilities. In
fact, not only is it entitled to do so, but the state s in effect obligated to do
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S0 2s part of the endeavor to protect its democratic nature (Cohen-Eliya
2008; Harel Ben-Shachar 2009). )

In this vein, the Supreme Court's decision in the matter of the Beit Yaa-
Kov school for girls in Emanuel looms large. Beit Yaakov is a recognized
yet informal school—that s, it is granted state funds and is subject to the
Supervision of the Ministry of Education, but it does not adhere to the
national educational stream. The school was divided into two sections,
separating the Ashkenazi girls from the Sephardi girls. In its decision,
the Supreme Court distinguished between a cultural, customary-based
division and an ethnic division, ruling that this case clearly reflects an
ethnicity-based division rather than a cultural separation, as was initially
claimed. The Court determined that this was a case of wrongful discrimi-
nation, and the school was consequently ordered to end any discrimina-
tory practice; otherwise,its administrative license and funding privileges
would be revoked. Yet, perhaps not surprisingly, the parents defied the
decision, and in fact it was not enforced >

A similar decision was issued in the matter of Ethiopian children who
had been subjected to discrimi practices by a bsid
school, which had unlawfully refused to admit them. The Court declared
that the principle of school autonomy is subject to basic constitutional
principles such as equality, but in the end this particular case did not
require any implementation due to a change of circumstances™

Although they in practice, cisions
bear great significance with regard to the selection process of pupils n
the consequent discriminatory practices generated. Yet none of them deals
with the substantive content of the schools’ curricula, which, relying on
traditional patriarchic values, reflect discriminatory beliefs and practices.

From Communal Education to Communal Forum

Education is a crucial meeting point for the issue of separate adjudication
From a ical standpoint, obviously, itis often separate educatic
that at a later stage gives rise to the need for separate adjudication, which
is based on the same religious and communal values.

The Takana Forum, discussed above, constitutes a sort of normative
and judicial alternative to the state’s institutions. This was likewise and’
o fortior also true of the kibbutz, which was to its members the center o
their lives, employment, and livelihood and served as legisiator, judge,
and administrator of punishment (when needed), all rolled into one.
Regarding the kibbutz, external legal intervention was rare. Such iniex
vention from the outside, which would have broken the conspiracy of
silence, might have sometimes prevented inappropriate injury. However
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to seek external intervention was considered illegitimate, as it is in the
ultra-Orthodox community. It would erode solidarity and would be harm-
ful to communal autonomy. It is interesting to note that, following the
dissolution and privatization of the kibbutzim, judicial intervention also
became more intensive. ¥ The community’s coercive power ebbed, and

pi y avai ing. And
perhaps it s precisely the case that judicial intervention, and certain mem-
bers’ success in achieving outcomes in its wake, derailed the effectiveness
of the internal ordering mechanisms, which accelerated the crumbling of
communal cohesion.

For many years and continuing today, the ultra-Orthodox public in
Israel has been operating private non-state tribunals that set norms, settle
civil and criminal disputes, and often serve as th ive judicial forum
for its members. Members must not reach out, under any circumstances,
to the state judiciary, and any attempt to invoke such interference would
be severely sanctioned (Dichovsky 1991, 1996). As noted above, until only
a decade ago, the state rabbinical courts had served as arbitrators in mat-
ters not within their vested authority until this practice was found by the
Supreme Court to be contrary to law.

s this void has been filled by the large private reli-

the Reli ioni which present a communal

alternative to state civil courts. As opposed to the state rabbinical courts,

the Isracli Arbitration Law, 1968, does apply to such private courts, which

‘provide an efficient, speedy, and economical alternative. Most importantly,

they are based on a religious set of norms and maintain an ideological affin-
ity with the Religious Zionist public (Hofri-Vinogradov 2011).2

Now, assuming that a discriminatory practice (e.g, excluding women
from testifying) is being applied by a communal or a religious tribunal, is
it possible to approve its judgments? In fact, the tribunals of the Religious
Zionist sector do not apply the rule that a lawsuit must be proved by two
religiously observant male witnesses. But the question might arise with
regard to other tribunals.

In this matter, there are different views anchored in different ideas of
liberalism (Benhabib 2002: 82-104; Levi 2000: 51-62; Mautner 2008a: 383—
396). According pt of liberalism, j impose
its own values upon a cultural minority. Such an approach to liberalism
was adopted in the United Kingdom, where the judicial system acknowl-
edges the validity and enforceability of the judgments of Muslim courts
in civil and family matters, certifying them as arbitration awards (Taher
2008). The other version of the liberal concept maintains that a state must
adhere to its fundamental constitutive principle—namely, human dignity
and equality—and that therefore non-liberal cultural practices should not

1129
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d. Such h s imp in Canada, where it

igants are subject exclusively to the Law of Civil Divorce (Shachar z:(m)c'

A parallel issue arose when an American court faced the question o1
the validity of a Muslim prenuptial agreement reflecting gender discrim-
ination. The decision, which recognized the validity of the agreeris
was highly criticized for disregarding basic egalitarian principles and (o¢
gnoring the possibility of a defect in the intention of the woman W%
signed the contract (Oman 2010). In Israel, a similar problem was xai
in the context of inheritance law in which, according to Muslim custort,

ter must relinquish her right to inherit. Some mai

::fa:;f:um of e ttact and the multiculturalism i posits, that the daugh-
ter’s consent to renounce her right is indecd valid. Others argue 'ha!;h’e‘
daughter’s right to inherit should be protected and that her renuncitiern
is not only discriminatory but also raises doubts a5 to whether it 19 R
her true will (Kreiczer-Levy 2010; Zandberg and Hofi-Vinogradov

ntain, on behalf

Models of Privatization
i with the
The concept of p is a product of disapp
functioning of the modern state (Freeman and Minow 2009; Rubin zdo;oi)s.
an

Privatization s a counter-response to the authority of the state, and I
based mainly on two premises: efficiency and communality. Prison gana‘:d
lization, private sanctioning institutes (such as the Takana Forur';: . and
private education all present different models of privatization {2
distinguished from one another by the nature of the privatized o ho“kyi
and by thei ion (not easily di private or public. It shoy
be noted that whill the very concept o privalization presupposes 2 Ovey
that intrinsically belongs to the state, this is not always the case I e
instances discussed in this article, such as the Takana Forum and private
religious arbitrators. Within this theoretical framework, 1 shall use the ide2
of privatization in its broad sense, that s, I shall also include enterprecs
partially operated by the state, such as private initiatives mm;«::;;m
funds. Along these lines, and without exhausting the possible situations
four models of p b identified: (a) p : ofacent
rity for reasons of efficiency (prisons, education); c

Z"Jﬁﬂcﬁml authority for cultural-ideological reasons lcommt{na:‘ u:‘s:‘
tute imposing sanctions, such as the Takana Forum); (€) privatizani o
2 central authority for cultural-ideological reasons (education); an @
privatization of a non-central authority for reasons of efficiency (cons!

ion of roads or buildings).

" he main problem s with regard to the privatization o.fvarcen‘ti:s'l
authority under models a and c. As for the efficiency-driven privatiza
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of a central authority (model a), the assumption is that individuals may
conduct operations more efficiently than the state would; privatization
in this context is ideologically neutral. But is there a limit to such ideo-
logically neutral privatization? Should the power to punish be consid-
ered a natural power that intrinsically belongs to the state and cannot
be privatized? Although it s still widely so regarded, historically speak-
ing this power was within the hands of the patriarch or the community
and was actually embedded in the relationship between the offender and
the victim. Currently, we are witnessing an increasing tendency toward
privatizing punishment authorities and modifying the traditional criminal
process, as seen in, for example, the appointment of private prosecutors
by the state and the growi Victims in penal
‘The primary claim of this article is that since the power to punish is.
not a ‘natural’ authority of the state, and since punitive authorities have
been steadily and vigorously privatized over the past few years, it seems
as though there is no compelling justification to oppose privatization as
long as the appropriate state supervision is exercised. The fact that state-
‘managed prisons are short of resources dedicated to the furtherance of
prisoners’ well-being, coupled with international experience gained in
the field of private prisons, renders questionable the refusal to examine
closely the introduction of experimental private prisons in srael.
Obviously, a position that does not reject the privatization of a central
authority for reasons of efficiency will lead a fortiori to recognition of the
privatization of a non-central authority for reasons of efficiency. This has
actually occurred and been approved, subject to the proper delegation of
power and state supervision (model d).®
A cultural-ideological privatization of a central authority (model )
may raise various difficulties. Parents are indeed entitled to educate their
children in pursuance of their own personal preferences, but in liberal
ies the state also participates in the ional effort in a way
that seeks to create a social common denominator and to generate social
solidarity. This is certainly not the situation with regard to the Israeli
education system, where public education is highly segmented and state
funds are granted to discriminatory and patriarchal-based institutions.
Hence, the objection to privatization for cultural and ideological reasons
does not stem from its being a natural authority of the state (an authority
that, from a historical perspective, the state did not have), but is due to
the public signif enterprise and to th that
a private education might shelter non-liberal ideologies (such as gender
discrimination). In this context, the privatization process merges with
d rts the and practically

(Margalit and Halbertal 1998: 94, 96).
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Although this article has emphasized the difficulties emerging from
izati Itural-ideologi

1 reasons, this is
certainly not exhaustive. Along with cultural-driven aloofness, there a[re
other i in i ing pri X for

I i fficiency and the ambition to providea

better ‘product’ or ‘service’ (model a). Such privatization s likely to widen
educational gaps. Yet it seems rather difficult to resent it strongly, particu-
larly in light of the recognition granted to non-liberal private schools that
have seemingly been supported by the Court* )
Under the same logic, the privatization of a non-central authority for
cultural reasons (model b), as with the Takana Forum, should hardly
provoke objection, as long as it is in line with state law. This concerns 2
private-communal sphere in which it is legitimate for citizens to express
their cultural and ideological diversity. The whole issue has to do more
with privacy than with privatization, invoking a state-free, liberated, and
personal realm comprised of individuals, families, and communities con-
ducting their own life choices. Most of these forums, founded upon reli
gious or other beliefs (e.g., kibbutzim), are pursuing the fulfillment of
their respective values and life preferences. As long as their activities are
deemed legal, the state should stand aside: o
The typical complication created by the model of cultural privatization
of a non-central authority (which in principle entails non-intervention)
is that it may perpetuate the domination of politically powerful groups
within the community and the vulnerability of its weakest links, such as
women and children. However, in the case of the Takana Forum, which
regulates the topic of sexual harassment, the private judicial and penal
system operates a priori in reverse, as it directs its actions against the com-
munity’s public and moral authorities who are accused of transgressions.
Therefore, the activity of the Takana Forum, which is seeking to eradicate
ic p within the ity, should be welcomed.
Without reference to the special case concerning the rabbi, the question
remains whether a member of the community, especially someone in a
senior position within it, can disregard the basic rules governing the cor
munity’s members, to which he willingly submitted himself. After all, ¢
right of exit and consent are in principle the legitimate source of power
of private organizations (Hills 2003: 161), and in principle a member is
entitled to leave th ity atany blish com-
‘munity under different rules (Rawls 1993: 221-222). .
Yet in this case as well, questions can be raised as to the exercise of 2
member’s free will to subject him- or herself to such private rules. Did
the rabbi—confronted by the threat of public disclosure of his actions,
which clearly would have meant mortal harm to his public image and
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reputation—really have a choice not to cooperate? Put differently, even
though the matter does not concern an authority considered central and
‘natural’, such as imprisonment, the problems it entails from the view-
point of human dignity are no less grave. Hence, it might well be con-
tended that, given the severity implied by communal sanctions and their
gravei ha private hould be subject to a review by
the state’s prosecution and judicial authorities.

Communality and the Retreat from Contract to Status

In his book Masculine Domination, Pierre Bourdieu (1998: 84-85) remarks
that masculine rule has until recently been perpetuated by three principal
institutions—the family, Church, and school—while the state’s mission
s been to reaffirm and multiply the patriarchal prescriptions and pro-
hibitions. This account is somewhat arguable, since among most of the
Western democracies (including Israel, to a certain extent) the state project
i h: parts of

istoup and quality.
Bourdieu’s account may be relevant to the State of Israel.
Many communal groups reflect the cultural divisions in Israel, which
antedate the establishment of the state and with which the state has not
dealt adequately. This is manifest in the state’s marital regime as well as
in education. Israel’s segmented communities, some of whose members
absorb discriminatory norms and patriarchal practices from family and
school, establish and institutionalize judicial systems that correspond to
and epitomize precisely these discriminatory values. Some communities
also refrain from any contact with legal services offered by the state. Along
the axis of marri ily-educati 1 adj thereisa
conspicuous process of reconciliation to the erosion of the central values
that the state has endorsed, and in this matter there has been a retreat and
departure from the constitutional values that are supposed to guide Israel.

As noted at the beginning of this article, Maine’s prediction of a tran-
sition from status to contract has taken an unexpected turn. The prolif-
eration of contractual freedom has not succeeded in freeing us from our
bonds to the status and tradition of an carlier era. Rather, and perhaps
paradoxically, it has brought in its wake a return to that selfsame status
from which Maine sought to escape.

Israels legal system raises particular concerns that have to do with the
contradictory norms it conveys regarding the patriarchal regime. On the
one hand, attempts are being made to restrain patriarchal domination
through the same evidentiary and criminal doctrines and the implemen-
tation of egalitarianism within civil and public law. On the other hand,
the state is relentlessly reiterating and validating discriminatory norms in
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family law, while remaining indifferent when facing discriminatory val-
ues and practices within state-funded educational institutions. e
Multiculturalism, reinforced by ideas of privatization, generates n
well-known phenomenon of minorities within minorities, ::::td ::h clu :
:):presslon of powerless ,‘;r::;zz wn.:n:\ minoritis. 1t ieem:;d e
groups generated either by virtue of neo-liberal theory or due «: ::e s«:::,\;s
quo of state and religion with the non-tolerance shown towar me Ta“e[
tization of prisons. The former seems far more threatening than the e
Indeed, multiculturalism, reinforced by ideas of privatization, fa
raises the question as to whether the state ought to remain ;::il ::-:
non-liberal practices. As we have seen, various approaches to :mrmw
ory loom large in this context. The first approach, anchored in a ]e
definition of the state’s power, argues that values, as a matter of?\-:nc;gp351
should not be forced upon cultural minorities. This is Rawls's view ( -
231), according to which, in light of the fundamental dlﬁeml:ce; ar::i bz
humans regarding the good life, an “overlapping consensus” should B
he narrow fi &, detached from that wil
allow holders of differing views to conduct political life mutually (see a:::
Dworkin 1985: 181, 191). This stance was developed mainly in the Unif
States, where family law pertains to civil law, while public cducahT\; |‘s
based on the separation of religion and state. Given the l'undamcmad i
ferences between American and Isracli legal and cultural backgrounds, 1t
ma qui ing to gather useful sghts
A different approach to liberal theory contends that the lssuelt:i p\;‘ e
acknowledgment of worldviews, coupled with state funds, should col «
with the state’s basic democratic values, including human dlgml!‘y 7“«-
equality. This conception would grant protection to the overall collectiv
of the state, as well as to powerless groups within minorities. .
And there are those who reconcile themselves to the 5|Iuahodn ann
who inject the value of pragmatism into liberalism in order to avmh :o:\ _
with major groups in the population, such as ultra-Orthodox Jewis| com-
munities and Arab populations (Lifshits 2007: 65). Others anticipate ¢
legal inly by ‘ourt) llenge &
criminatory legislation and deny its legitimacy, as well as to draw, ased
on the Basic Laws, a horizon on which civil marriage in Isracl r_mgzwl)
possible, in one format or another (Halperin-Kaddari 2003; Lifshits b
In the same sense, courts are expected to regulate the curriculum conte:
Linstitutions. )
o :1::::::‘: question in these circumstances concerns the ?nv:;m:\a:kr
labor between the courts and the other state authorities. \_Nh.l: ld‘!‘\ sk
of inculcating norms and values is normally facilitated during chil ,
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the state will not be able to ensure the endurance of liberalism and democ-
racy if the legislative and executive p d from the
earliest stages of the course of people’s lives. We have seen evidence of
this in judgments that have dealt with ethnic segregation in education
(discussed above).
In this context, the claim that the nation-state is dissolving because of
izati is bei universal values of human
dignity and equality (Strange 1996) is highly questionable (Nagel 2005).
So too is the argument that an individual is, in any case, entitled to leave
her or his community, particularly in the context of children, for whom
ideas of consent and the right to exit are plainly not relevant (Markel et
al. 2010: 1894). Furthermore, we cannot foresee to what extent a domestic
transformation within the community will actually lead to the anticipated
turnover. In the absence of a comprehensive education system capable of
lidly instilling quality in local and vels, the con
tion of p groups within cultural ities will >
reinforced, and eventually exacerbated (Sunder 2001: 504-506). Inasmuch
as communal law obedience will triumph over state law obedience, the
fragile surface of Israel's collective co-existence will be massively eroded.
The current condition, which reflects a movement toward status (as
osed to contract), or at least an acceptance of such a movement, is not
inevitable. Rather, it is a result of politi that
ened a particular policy of segregation and separation. While political pro-
cesses are not reversible, they do bear a dynamic character. Let us hope
that in the future such social disintegration will be hindered and that the
of i ill take place.
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. HCJ 2605/05, Acadensic Center for Law and Business v. Minister of Finarice

(unpublished, 2009) (hereinafter Academic Center). All translations from the
Hebrew are my own.

. This BOT P model ly for

of roads and various facilities, such as hospitals or courts, but not for the
essential services that are provided in these facilities. For a review of the
‘models of prison privatization in the world, see the Web site of Israel's Min-
jstry for Internal Security at http:/ /www.mops.govil/BP/OnTheAgenda/
PrisonPrivatization/WorldOverview/. For a report on the British model
of prison privatization, which was supposed to be applied in Israel, see
http:/ k/publicati P _of_pfi_prisons.
spx?alreadysearchfor=yes.

endment 28 to the Pricons Ordinance (Reformulation), 1971 (2004). Tn
keeping with the amendment, Ch. C3, entitled “Prison under Private Manage-
ment,” was added to the Ordinance.

. Academic Center, note 1, at par. 19 of Supreme Court President Beinish’s opinion.

The infringement of human freedom is discussed in Acadeniic Center in pars.
20-33 and the infringement of human dignity in pars. 34-35.

Academiic Center, rote 1, pars. 16, 19-22 of Justice Procacci
reasoning did not serve as a basis for the majority decision.

s opinion. Her

. See htp:/ /www Takana.orgil.

Ihid.

The law for the prevention of sexual harassment applied at the relevant time
to the relations between teacher and student, therapist and patient, and an
employer and worker or other person in his service, but not to the rehnm\ns
between a spiritual authority and someone who has recourse to him. In 2010,
the Prevention of Sexual Harassment Law, 5758-1998, was amended to apply
also to spiritual counseling or guidance. See Section 3(a)(6)(g)-

Section 269 of the Isracli Penal Law.

Section 20 of the Israeli Chamber of Advocates Law, 1961 (Uniqueness of the
Profession’s Activities).

Lovke wot his book n direct reply to Filmer. The full title of Locke’s book is
Tuo Treatises of Government: I the Former, The False Principles and Foundation of
Sir Robert Filmer, And His Followers, are Detected and Overthrown. The Latter is an
Essay concerning The True Original, Extent, and End of Civil-Governnient.

. HC]J 164/97 Contram Ltd v. Minister of Finance, IseSC 52(1) 289, 340, in Justice

Zamir's decision (1998). See also the minority position of Justice Levy in Act-
demic Center, note 1, par. 12.

See, for example, acenon’ of the Israli Evidence Ordinance (New Versior),
1971 )
CA4596/98 Plonit v. State of srael, IsrSC 54(1) 145 (2000). For a critique of this
ruling, see Barshack and Pugatch (2003). However, at the for level there are
limits to the parent’s responsibility in Israeli law. See Section 24(7) and 27(6) o
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the Civil Wrongs Ordinance (New Version) 1968, which shields parents from
lability for assault or false imprisonment.

. See the list of legislation mentioned in the minority opinion of Justice Levy in
Academic Center, note 1, par. 9, including Execution of Service Work in Private
Bodies That Are Non-profit Organizations: Section B of the Penal Law, 1977;
Forced Commif Mental Patient in a Private Hospital: Section 9 of the
Law of Treatment of Mental Patients, 1991; and Administrative Collection by
Means of Private Collection Companies: Tax Code (Collection) (1990).

. The law allows the Office of the State Attorney to employ the services
of private prosecutors who have been certified by the attorney general,
especially in the area of violations of planning and construction laws. See
Certification of Prosecutors in Local Authorities and in Planning and Construc-
tion Committees, Attorney General's Directive 8.1100 (1998), and Purchase of
External Legal Services by Government Ministries, Attorney General’s Direc-
tive 9.1001 (2010).

. HCJ 1783/00 Haifa Chemsicals Lid v. Attorney General, IstSC 54(3) 652, 656 (2003);

, Kohan & A: Lawy, ,1rSC.

3

HCJ
54(3)79 (2001).

. HCJ 8638/03 Anir v. Great Rabbinical Court—Jerusalem (2006). In response
o the judgment, a proposal was submitted for a Law of Rabbinical Courts'
Adjudication (Marriage and Divorce) (Amendment no. 4) (Atbitration and
Mediation), 2005, Government Decision 1220, which proposes expanding a
rabbinical court jurisdiction to matters subject to arbitration or mediation, if

th sides consent to it

. See CA 3077/90 Plonit v. Almoni, IsrSC 39(2) 113 (1995).

See, for example, CA 10280/01 Yaros-Hakak v. Attorney General, 1srSC 59(5) 64
(2005), which involved approval in principle of the adoption of a child by a
Tesbian couple.

. See Ainley (1998) about the extension of the Panopticon to closed-circuit tele-
vision and to photography generally as a means of control and supervision.
On the use of ify p legal mea-
sures, see Fan (2012),

23. Law of Exceptional Cultural Educational Institutions, 2008, SH 742.

. The validity of this is now under by the

Courtin HCJ 3752/10 Rubi The Knesset. Th e

o this petition, noting that these educational institutes “lie at the heart of the
ultra-Orthodox community's unique lifestyle” (Glickman 2010).

. HCJ 1067/08 “No‘ar Kahalacha” Association v. Ministry of Education (unpub-
lished, 6 August 2009). For more on this decision, sce Zarchin (2010). Later
on, the Ministry of Education authorized the parents at the approach of the

t which would atall
by the state and would allow them to maintain the strict segregation practiced
by the community (see Bernovsky 2010).

HCJ 7426/08 Tabeka Justice by Law for Inmigrants from Ethiopia v. Minister of
Education (unpublished, 2010).

®
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ed

27. In principle, the Cou i
when dealing with decisions by kibbutz institutions; nevertheless, it has -’m
infrequently intervened in them. See, for example, CA 11533/05 Kibbutz Kalya
©. Harty (unpublished, 2009). ) _—
28. But the fact that a rabbi is an arbitrator (without specifically applying reli
gious law to the arbitration) does not in itself allow him to disregard
principle of equality. See ACA 5061/11 Ploni v. Ploni (unpublished, 2011).
This i ition in Ontario, y Statute Law Amend-
ment Act 02006 C 1. In Quebec, arbitration of personal status or family mat-
ters is prohibited by law. See Civil Code of Quebec SQ 1991, ¢ 64 art 2639. .
30. Cf. HC 5031/10 Amutat Ir Amint v. Authority for Nature Preservation ar
National Gardens (unpublished, 2012), whereby a statutory authority might
1as opposed

i i See
transfer toa pr : povers. =
also HC 1083/07 Israeli Medical Union v. Minister of 2
wherein Justice Meltzer hels

be coupled with proper resources and supervision.

3L lndeadp, the Ministry of Education’s fight against private-clitist schooling has
for the time being faled. See CAA 15312 Sate o Israel-Ministry of Education
. Chinuch Lemanhigut (unpublished, 2012). The objection of the Ministry of
Education to licensing a private school was denied, and the Ministry can
celled its appeal without reference by the Court to the substantive-finandial
‘matters—in particular, the claim that private schooling will have a negative
effect on public education. )

32. When does a family turn into a community? What are the limit
intervention? Can a communal settlement be required to admit candidates.
of whom it disapproves? In this matter, a distinction can be made between 3

i and one located L

s of non-

land,

e ion 258 (2000). Forala

6698/95 Qa’adan v. Isracl Land Administration, 1stSC 54(1) ‘

currently governing the subject, see Law for the Amendment of the Coopeuh
tive Ordinance (No. 8), 2011, known as the Admission Comamitte Law, whic

33. On advocating the cultivation of the category of ‘Isracliness’ as a common
denominator for all Israeli citizens, cf. Mautner (2011: 201-225).
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