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The Judge and the Historian

Transnational Holocaust Litigation as
a New Model

LLEORA BILsky

Since the Nuremberg trials, the relationship between the legal process and his-
torical research has been the subject of much scrutiny, leading to a consensus
that courts produce distorted and poor historical accounts of mass atrocity. The
recent shift in legal treatment of the Holocaust from criminal to civil litigation,
with the Holocaust restitution lawsuits brought before American federal courts
in the 1990s, has only exacerbated historians’ critique of the law. In contrast, this
article argues that the restitution litigation represents a new and fruitful model for
the relation of law to historical inquiry. In this model, the judge plays a facilitative
and supervisory role vis-a-vis the historian, encouraging the production of broad
and contextualized historical narratives.

INTRODUCTION

The law’s treatment of the Holocaust has been a topic of continuing
discussion between historians and lawyers, with the discussion centering
on criminal law. In recent years, however, researchers’ attention has been
drawn to a new manifestation of the Holocaust in the courts: the trans-
national Holocaust restitution lawsuits (THL) brought before American
federal courts in the 1990s. This was not the first time law other than
criminal law had been used in connection with the Holocaust. In the
1950s the governments of Germany and Israel agreed to the establishment
of a large reparations program for Jewish victims of Nazi persecution. In
addition, there were various libel trials concerning Holocaust denial and
a few attempts to sue Germany and private corporations in restitution for
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looted property and forced labor. The reparations program, however, was
administrative in nature, and the attempts to use private law were sporadic
and mostly unsuccessful. THL therefore represents the first significant
instance of the use of civil litigation and private law doctrines in relation
to the Holocaust.!

Beginning in 1996 with claims filed against Swiss banks on behalf of
Holocaust survivors for the restitution of monies held in bank accounts
since the war, the litigation soon expanded to include claims against
banks in other countries, as well as claims for life insurance plans and for
compensation for slave and forced labor from German and other private
corporations. As Michael Marrus has noted, all lawsuits were initiated by
private lawyers representing groups of victims, and in 1998 Swiss banks
were the first to settle a claim, for an unprecedented $1.25 billion.?
Shortly thereafter, a series of claims against German corporations led to
the establishment of a $5 billion fund to which the German government
and corporations contributed in equal shares, and to the signing of an
Executive Agreement between the governments of Germany and the
United States.* Though these lawsuits were settled for unprecedented
amounts, the defendants never formally assumed any legal responsibility,
insisting that the money paid as part of the settlement reflected moral
responsibility only.*

The litigation has been sharply criticized by both legal scholars and
historians, who raise doubts as to the measure of justice achieved for vic-
tims and criticize the historical representation of the Holocaust in these
lawsuits. Thus, Marrus argues that the concept of unjust enrichment,
one of the lawsuits’ principal legal grounds, is inadequate because many
corporations were not actually enriched as a result of their activities dur-
ing the war. In addition, the corporations against which the lawsuits were
filed were not chosen according to their relative fault in using forced and
slave labor, but rather for their financial standing and their international
activity. Going after the “deep pocket” was considered, in this respect,
an arbitrary choice.® More fundamentally, he argues that the focus of the
lawsuits on monetary gains shifts attention away from the gravest crime
committed during World War II—mass murder—to the lesser oftense of
theft. Furthermore, by highlighting the role of a few private corporations
with deep pockets, the lawsuits diminish the role of the state as well as of
the public and agricultural sectors, which had also used forced and slave
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labor. Thus, according to the critics, THL distanced us from the insights
of historical research, distorted our understanding of the involvement of
private corporations in the Holocaust and, finally, was settled without a
legal judgment attempting to clarify the historical picture.

This seems to be the prevailing interpretation of THL among the crit-
ics.¢ I offer a different perspective on THL’s contribution to legal justice,
which I have elaborated elsewhere.” In my view, criminal law’s focus on
individual intent has persistently prevented it from addressing the collective
nature of bureaucratic and corporate wrongdoing. Hence, no corporation
has ever been charged with or convicted for an international war crime or
similar offense.® Only by turning to the American class action did jurists
find a way to hold corporations accountable for their involvement in the
Nazi crimes, due to such factors as the group structure of the claim and
the change in the role of the judge.® In this article, I focus on a different
contribution of THL, concerning the relationship between judge and his-
torian, and argue that the litigation develops a new and fruitful paradigm
in the relation of law to historical inquiry.

T argue that the scathing criticism voiced by historians derives in part
from the attempt to understand THL in light of the model of criminal
law. Only if we see THL through a post-national lens—that is, as litigation
that unravels the link, characteristic of domestic criminal law, between
time, place and community—will we see how this transnational litigation!®
sketches a new relationship between law and history. In this new relation-
ship, law is disconnected from the nation-state, and the judge abandons his
or her didactic role in favor of an administrative, supervisory role. Private
parties are given control of the litigation and of historical enquiry, which
is also pursued by historical commissions independent of the court. In
sum, historical research, though produced in interaction with the law, is
less constrained by the requirements of the legal process than under the
criminal law paradigm.

After presenting an overview of the legal theories underpinning
THL and briefly explaining how this litigation created a new legal para-
digm apt to address bureaucratic liability, I examine how this litigation
alters the relationship between law and historical research, not only by
uncovering precious data for historical research, but also by enabling the
emergence of new historical narratives concerning corporate involvement

in the Holocaust.
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TRANSNATIONAL HOLOCAUST LITIGATION: A NEW LEGAL PARADIGM

The plaintifts alleged a combination of violations of private law (tort
and property, in particular the doctrine of “unjust enrichment”) and
international law (prohibition against slave and forced labor). However,
beyond the legal doctrines invoked, in its underlying approach THL
was an innovative attempt to bring together two distinct bodies of law,
the international criminal law of atrocity and the American class action
for human rights violations, in order to make European corporations
answerable for their complicity in gross human rights violations during
the Holocaust. American class actions share a common concern with
international criminal law: the systematic attempt to overcome structural
sources of impunity from liability for human rights violations. However,
these two bodies of law, which had developed separately until the mid-
1990s, have taken a very different approach to the bureaucratic aspects of
human rights violations. While the international law of atrocity developed
tools to pierce the shield of state sovereignty in order to attribute respon-
sibility to individuals for past violations,'! the American civil rights class
action adopted a “future-oriented” response by focusing on the reform
of bureaucratic organizations.'?

THL implicitly relied on international criminal law’s innovations in
respect of the temporal, spatial and procedural framework for litigating
collective crimes such as genocide and crimes against humanity. These
crimes are not governed by prescriptive periods and can be tried under
universal jurisdiction by third-party domestic courts.’® The “jurisprudence
of atrocity”* developed by national and international criminal courts has
resulted in a radical transformation of criminal procedure from being
concerned mainly with the rights of the accused to a sustained attempt
to facilitate prosecution by protecting the rights of victims. The goals
of the criminal trial have also been altered, with a long line of modern
writers now recognizing the legitimacy of didactic goals for criminal liti-
gation.'® These developments, in particular overcoming time and space
limitations, were crucial precedents paving the way for THL to take place
more than fifty years after the crimes occurred. American federal courts
were particularly receptive to civil litigation for international atrocities, as
international human rights litigation under the Alien Tort Statute (ATS)
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since the 1980s had established that universal jurisdiction is not confined
to the sphere of criminal law.!¢

Alongside these developments, THL also relied on the legacy of
American civil rights class action, and in particular, its redirection of the
legal question from individual guilt to the structural impediments to
human rights posed by burcaucratic organizations, the recognition of the
class of plaintiffs, and the transformation of the American judge into a
“managerial judge,” with a more managerial than adjudicative role.!” THL
brought these two bodies of law together in order to tackle the problem
of the involvement of business corporations in the Holocaust. Thus, the
lawsuits created a hybrid legal form (between private and public, domestic
and international law) in order to overcome a persisting lacuna in the juris-
prudence of the Holocaust and to abolish the de facto immunity of private
corporations for the use of slave and forced labor, robbery and plunder
during the Holocaust. Such a hybrid form was required as each body of
law—international criminal law, on the one hand, and the American class
action on the other—was inadequate in itself to address the complicity of
the business organization in the Holocaust.'® What implications does this
new legal paradigm carry for the relationship between law and history?

Criminal law, the dominant framework for judging the Holocaust
in the last six decades, aims to produce a uniform and hegemonic narra-
tive pronounced in the official judgment of the court. In contrast, THL
took the form of a civil class action, and relied on a transnational model
of litigation. The shift to the transnational class action implies a number
of structural changes in comparison with criminal trials, with important
ramifications for the relationship between law and history. One of the
most pertinent constraints on law’s ability to develop a critical history of
a nation’s “dark past” stems from the territoriality principle that confines
criminal adjudication to national courts. Assessing the superiority of
international tribunals over national tribunals, one commentator writes:
“The most obvious contrast between domestic courts and international
tribunals is that the latter are not constituted in the institutional framework
of the nation-state.... Because the nation-state is not in its usual place,
the compulsion to engage in nation-building rhetoric or in nationalist
mythmaking is not as acute as in national settings.”"’

THL, as a transnational legal process, shares with international
criminal trials the shift away from the nation-state, opening the door to
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critical enquiry by courts of a third-party state. However, in contrast with
international criminal trials, the litigation was not confined to the task of
assessing the liability of individuals but also examined the liability of orga-
nizations. Moreover, relying on the legal tool of the class action with its
group structure, the litigation created a group out of victims from around
the world. Furthermore, whereas international criminal law disconnects
law from the nation-state by transferring control of the legal proceedings
to an international body, in THL, the disconnection operated so as to
privatize and decentralize litigation, by granting control of the proceed-
ings to victims and their private representatives—entrepreneurial lawyers
and nongovernmental organizations—without the filter of a national or
international prosecutorial body. It therefore gave the victims, and in par-
ticular their representatives, not only more voice, but also more control
over the proceedings and the historical story.?® In addition, the resulting
need to fund the litigation (the lawyers’ fees consisting of a percentage
of the damages under the American contingency fee system) led to the
tendency to sue defendants with deep pockets, affecting the subjects of
historical enquiry resulting from the litigation. Finally, civil litigation’s
objective of monetary compensation, and the central place American
civil procedure gives to settlement to achieve that objective, mean that
the parties not only have heightened control of the shape and content
of the historical narrative but appear to be able to renounce producing a
narrative altogether.

Since the Nuremberg trials, the relationship between the legal process
and historical research has been the subject of much scrutiny, leading to a
consensus that courts produce distorted and poor historical accounts of
the causes of mass atrocity. The critique voiced by historians has found
support in two very different schools of legal thought. Proponents of
legal liberalism warn that courts’ attempts to write history compromises
the rights of the defendant, while the law and society movement points
to the law’s inability to reflect history’s complexity.?!

Until recently the criticism of law’s representation of history focused
on criminal trials. Yet it seems that the recent shift in legal treatment of
the Holocaust from criminal to civil litigation has attracted particularly
sharp opprobrium.?? In criminal trials, the historical distortion produced
by the legal proceedings can be justified by the need to clarify liability for
collective crimes, such as genocide and crimes against humanity, which
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require some historical understanding. In THL, in contrast, no such
justification is apparent, as the main objective of the litigation is not the
determination of liability in an authoritative legal judgment but rather the
creation of pressure on the defendants to settle. Moreover, civil litigation,
and in particular the amounts at stake in settlement, create incentives for
the parties to present partisan versions of history that are not likely to be
corrected absent a court judgment. Furthermore, the class structure of
the lawsuit and the goal of monetary compensation raise the specter of
commodification and the loss of personal narratives, as victims are turned
into anonymous members of a group whose entitlements are calculated
with the help of statistics. Finally, the focus on corporations with deep
pockets appears to distort the historical understanding of responsibility for
the Nazi crimes by shifting attention from the state and direct perpetrators
to a few indirect perpetrators.

It therefore seems that the consensus regarding courts’ poor historical
analysis is only strengthened in THL, in particular due to the centrality
of settlement and monetary compensation. However, a closer look at
the litigation reveals that it provides new possibilities for the relationship
between law and history. In particular, by avoiding the individualistic bias
of criminal law and focusing on the organization, the civil class action
enabled the emergence of data and narratives regarding the involvement
of business corporations in the Nazi crimes. Furthermore, I would like
to suggest that settlement represents an opportunity rather than a danger
to the clarification of history. As a result of settlement, we witness not
the disappearance of narrative but a renewed division of the judicial and
historical functions. Contrary to didactic criminal trials, where the histori-
cal and legal functions of judging are blended in the judgment, here the
judge takes on a facilitative role, providing incentives to the parties to
cooperate and supervising and shaping the historical research undertaken
by nonlegal actors. The privatization and decentralization of the litiga-
tion means, however, that these new narratives are not to be found in
the judgment of a court but are produced in various locations and times
alongside the litigation.

Before elaborating on these points, a word of clarification is in order.
It is important to distinguish between the collection of historical data,
both documents and testimony, by which the legal process creates a sort
of archive for historians,*® and the synthesis of historical findings into a
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narrative. In criminal cases, this latter function is usually performed in the
court’s decision. The two types of historical contribution are of course
linked, and it may be difficult to rigidly distinguish between them. The
rules of procedures and evidence, such as the disqualification of hearsay
testimony, the rules of cross-examination, the burden of proof, as well as
substantive law doctrines requiring, for example, special intent in offenses
such as genocide, all affect the shape and content of the historical evidence
collected for the purpose of trial, and therefore the narrative produced
by the court.?* Yet it seems that critics of the judge as historian recognize
the value of the archive produced by the criminal process; their critique
is mainly directed against the complacent acceptance of the historical nar-

rative emerging from the court’s decision.?

HISTORICAL RESEARCH UNDER THL

THL signals a new paradigm in which the narrative produced by the
legal process is no longer controlled by the state or the court. In order
to understand the ramifications of the class action for historical inquiry,
I now consider important characteristics of American class actions, such
as pre-trial discovery, the managerial judge, post-settlement distribution
procedures (including plaintiff questionnaires, the settlement distribu-
tion plan, and the award process), that led to the production of precious
historical findings.

1. Pre-trial discovery

Marrus argues that American civil procedure encouraged plaintiffs in
THL to distort history in order to plead a strong complaint.?® Indeed,
the process of pre-trial discovery unique to American law allows parties
to obtain from each other a broad range of written and oral information
relevant to the case after the initial claim has been filed.?” This encourages
plaintiffs to file claims before they come into possession of large amounts of
evidence, with no requirement to commit from the outset to one version
of the facts, which in turn carries the risk that plaintifts will exaggerate
their claims in order to initiate the litigation. Taken out of the larger legal
context, such a distortion seems unjustified. However, the possibility of
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using discovery is pivotal in legal struggles against business corporations,
from which it is otherwise difficult to obtain information as, contrary
to public bodies, they are not subject to broad obligations to provide
information under domestic freedom of information legislation. This was
also true of Swiss banks, which have even turned banking secrecy into a
business asset. Though banks are subject to numerous regulations and
reporting obligations, these do not include the provision of information
about specific accounts.

Indeed, in the restitution litigation against Swiss banks, the main
obstacle before the plaintiffs was banking secrecy. In 1934, Swiss bankers,
sensing a marketing opportunity, had pressed the Swiss parliament to enact
a law that criminalized revealing information about a Swiss bank account
to any third party. Initially, this policy was intended to encourage those
persecuted by the Nazi regime to transfer their money to a safe haven.
Massive sums poured into Swiss banks from Jews and other targets of Nazi
repression.?® However, after the war, banking secrecy was used against the
survivors and their descendants to justify withholding information about
accounts, reducing any chances of success of individual requests and civil
actions in domestic European courts to practically nothing. Most of the
claimants knew that their family had opened an account in Switzerland,
but did not know the name of the bank, let alone the account number
and other identification details. Furthermore, heirs of accounts holders
in possession of information about the specific account were countered
with requests for official death certificates, which could not of course be
provided for loved ones killed in a concentration camp or in mass shoot-
ings. Against the growing pressures of descendants of Holocaust victims to
provide information about “dormant accounts,” Swiss banks coordinated
their legal response in order to be able to systematically deflect enquiries.?’
The banks also urged the Swiss government to refrain from enacting
laws that would have forced them to reveal the accounts.?® Without such
disclosure laws, “the claims of surviving Holocaust victims were usually
rejected under the pretext of banking secrecy.”®! Thus, the existence of
broad and liberal rules of discovery in American courts was a main source
of attraction for plaintiffs.

The transnational aspects of the litigation mitigated this procedural
advantage as Judge Edward R. Korman, who was in charge of the Swiss
banks case, refused to formally order discovery to allow the plaintiffs’
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accounting experts to inspect the banks’ records, fearing that such an
order would have forced Swiss banks to commit a criminal act in their
country. Instead, he pressured the defendants to reveal some informa-
tion, by chastising the banks for failing to publish their lists of dormant
accounts and by refusing to validate the settlement as fair according to the
law until access to information required for a fair claims procedure was
secured.®? An intermediate solution was found, as under court pressure
the Swiss banks agreed to form an independent group called the Interna-
tional Committee of Eminent Persons, headed by Paul Volcker, to carry
out a Swiss government-approved audit of the Swiss banks in the search
for unpaid Holocaust-era accounts.® In a conservative estimate, the Vol-
cker Committee discovered 35,000 relevant accounts.®* Thus, although
discovery rules were not formally applied in the Swiss case, American
civil procedure allowed the plaintifts to file their claims notwithstanding
the lack of evidence and pressured the banks into overriding their secrecy
policy and revealing at least some valuable information.

2. The historian as expert

One aspect of the privatization entailed by the civil class action was the
hiring by plaintiff law firms of historians on a full-time basis to collect
evidence for the case. In addition, Jewish organizations as well as the defen-
dants sent historians to archives in the attempt to find data supportive of
their position.®® The reliance on historians in Holocaust trials is not new.
In most criminal Holocaust trials, the prosecution relied on historians’
expert testimonies to clarify the historical context. This is required in part
by the collective aspect of the crimes.? However, historians have lamented
the loss of professional autonomy resulting from the summoning of his-
torians as expert witnesses subjected to cross-examination. Such is the
critique voiced by French historian Henry Rousso in the letter in which
he publicly explained his refusal to serve as expert witness in the trial of
Maurice Papon: “In my soul and conscience, I believe that an historian
cannot serve as a ‘witness,” and that his expertise is poorly suited to the
rules and objectives of a judicial proceeding.””

THL did not pose this problem. While the data produced by historical
research certainly helped build the legal case and sharpen the legal issues,
the historian in the pre-settlement stage was confined to her traditional
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role of researching the archive, with the lawyers and parties retaining
control of the legal process.? The settlement also meant that the historian
was not called upon to act as expert witness to connect the deeds of the
individual perpetrator to the larger historical context.

3. Managerial judges

While the civil class action allows the historian to retain her role as expert,
it casts the judge in a more managerial than adjudicative function. Whereas
Anglo-American criminal law assigns the judge a passive and reactive role,
class actions require supervision on a continuing basis, and the judge
therefore becomes involved and proactive.? American civil litigation has
therefore been the site of the development of a new judicial role which
Judith Resnik has termed “managerial judging,” whereby the judge actively
manages the case from its inception through its implementation, encourag-
ing the parties to reduce the area of dispute by agreeing on points of fact
and law, and ideally, by settling.** American judicial managerialism was of
particular importance in the case against the Swiss banks, in light of their
long-standing refusal to publish lists of dormant accounts. Thus, as we
have seen above, Judge Korman actively encouraged the parties to settle,
used his control over the settlement process to pressure the Swiss banks
to cooperate in disclosing additional account information, and supervised
the distribution of the settlement.

The advent of the managerial judge is not unique to class actions, as
we can trace a similar development in the international tribunals for the
former Yugoslavia and Rwanda in the 1990s. It has been suggested that
the inefficiency and lengthiness of international trials led the tribunals to
gradually adopt a more managerial procedure.*! The advent of the manage-
rial judge in international criminal law, however, should be distinguished
from the judicial managerialism of American civil class actions. Whereas
judicial managerialism in international criminal proceedings is intended
to expedite adjudication in order to reach judgment, in a class action,
the ultimate objective of active case management is settlement, with the
judge fulfilling a more facilitative than adjudicatory role. Furthermore,
unlike international criminal trials in which the trial phase is still central,
in class actions, the trial phase is no longer the center of litigation and
much more attention is given by the judge to the pre-trial and post-trial
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phases, including supervision of enforcement.*? The American managerial
judge is more bureaucratized and better equipped to deal with the group
nature of the litigation and the organizational structure of the defendants.

How does this judicial role influence the division of labor between
judge and historian? Critics of the judge’s role as historian find fault mostly
with the way the historical narrative becomes subordinated to the needs
of the legal process and therefore tends to produce a partial or distorted
picture. The introduction of judicial managerialism in didactic interna-
tional criminal trials may reinforce this problem: granted more discretion,
the judge is expected to produce a legal judgment that also clarifies the
historical narrative.** In contrast, the judicial managerialism of THL led
to the renewed separation of the legal and historical functions in the legal
process. Although the judge was granted far-reaching powers that allowed
him to deal with large bureaucratic organizations, these powers were more
procedural than substantive in nature: ordering disclosures of information,
supervising negotiations, approving settlement and monitoring its complex
implementation.** These powers allowed him to encourage productions
of historical data without himself making historical pronouncements.
Thus American managerialism contributed to the separation of functions
between the judge and the historian in THL.

4. The distribution stage

While in criminal cases the court usually ends the trial with a decision in
which one party’s version of the facts is adopted as correct, in THL the
settlement marks the beginning of a new phase of implementation in which
new and important information is collected. The managerial judge does
not only supervise the implementation of the settlement but actively par-
ticipates in the process, and can for this purpose appoint “special masters”
who are involved on a daily basis in implementation.*® Thus, in order to
distribute the global settlement amount, the court in the Swiss case relied
on historical research but also encouraged the production of data, through
victim questionnaires, the distribution plan and the award process.
Questionnaires were sent to approximately one million survivors and
their families, seeking to allow potential class members to express support
or opposition to the settlement, as well as to gather information to assist
the court in designing a fair scheme of allocation of the settlement funds.
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In the view of Professor Burt Neuborne, one of the counsels for the plain-
tiffs, a central reason for bringing the cases was “to speak to history—to
build a historical record that could never be denied.”*

After having gathered information and suggestions on how to dis-
tribute the settlement proceeds, the Special Master appointed by the court
in the Swiss banks litigation prepared a distribution plan which relied on,
and in turn contributed to, the historical archive.*” While the plan provides
an extensive review of historical research, relying on numerous sources,
including primary sources, in order to determine the feasibility of holding
an individualized claims process, it also reveals previously unpublished
data.*® For example, in order to administer the distribution to the class of
victims of slave labor who had worked for German entitics owning asscts
in Swiss entities, the Special Master established a list of German entities
owning assets held in a Swiss company.*’

In addition, the settlement, and in particular the possibility of
obtaining a legal release from future claims, provided incentives for Swiss
corporations to self-identify as having used slave labor during World War
IT and contribute historical information in a manner reminiscent of the
South African Truth and Reconciliation Commission (TRC).** The settle-
ment agreement had created a class of claims for persons who performed
slave labor for Swiss entities (Slave Labor Class IT).>! Because of a lack of
information, the court asked that companies seeking release from claims
identify themselves and provide information, such as the names of slave
laborers used by them. Several companies, including Nestlé, provided
lists of thousands of individuals who had worked for them during the
war and may have performed slave labor.®? These examples show how the
legal process, while heavily reliant on existing historical research, can also
contribute to historical research. As the Special Master, emphasized in his
discussion of the class of claims for persons who performed slave labor
for German entities holding assets in Switzerland (Slave Labor Class I):

There had been no prior research regarding financial transactions
with Swiss [defendants] involving the revenues or proceeds of com-
panies or entities that exploited slave labor. This lack of scholarly
attention is understandable. Until the settlement of this action, it
is likely that no scholar ever studied the members of Slave Labor
Class I—a class created not by historians but by attorneys in order
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to settle a lawsuit—in the terms in which the Settlement Agreement
defined them.

Account-related claims against Swiss banks were only partially successful
in causing the banks to reveal information, as even after settlement the
banks persisted in their attempts to release only the smallest amounts of
information. Nevertheless, by relying on the American class action, which
offered the promise of finality in the form of a release from future litigation,
litigators managed to provide sufficient incentives for the banks and the
Swiss government to begin a serious audit and release some information.>*

Finally, the distribution stage contributed short personal histories
to the historical “archive” through the elaborate individualized claims
programs established for the claims related to bank accounts.®® The Spe-
cial Master appointed by the court to oversee the distribution directed
that a Claims Resolution Tribunal be set up in Zurich, under the direct
supervision of the Brooklyn court, to adjudicate the more than 100,000
claims for bank accounts that followed the posting of 35,000 names on the
internet.*® The tribunal resolved more than 100,000 claims, memorializing
every award in a written opinion, now publicly available on a website.?”
Each award contains information provided by the claimant, including the
name of the account owners, a personal story consisting of information
regarding the owners followed by a brief explanation of family ties, and
in some cases a description of the family’s whereabouts during the war.
According to Neuborne, “The thousands of CRT opinions ... constitute
a priceless addition to the historical record.”®

NOMOSWITHOUT NARRATIVE? THE CHALLENGE OF SETTLEMENT

And yet, paradoxically, if the separation of historical and legal functions
allows the civil class action to contribute to the historical record, does
settlement not also preclude the formation of a historical narrative? Civil
litigation is linked to settlement as a dispute-resolution mechanism, and
settlement, by definition, undermines the attempt to determine legal and
historical responsibility, as it allows the defendant to pay without the issue
of liability being established. Thus, it could appear as though the defen-
dants emerged victorious—the story of the corporations’ involvement in
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the Holocaust remains concealed from the law. In this section, I would
like to argue, contrary to the critics of settlement, that THL encouraged
the decentralized production of narratives about corporate involvement
in the crimes of the Third Reich. Before fully fleshing out this argument,
it is necessary to point to the underlying tension between accounting and
narrating present throughout Holocaust jurisprudence.

1. Between accounting and narrating

The tension between law and history evident in the Holocaust trials con-
ducted since the end of World War II is linked to the law’s vacillations
between accounting and narrating. “Auschwitz” symbolizes the evil of
the Nazi crimes—mass, bureaucratic and industrial crimes which erase
the individual faces of the victims and seek to turn them into numbers.>
The collective and organized character of the crime also created a sense
of distance between victim and perpetrator, eroding the latter’s sense of
personal responsibility.®® The initial decision at Nuremberg to deal with
Nazi crimes through criminal trials of individual perpetrators was there-
fore particularly important, as it purported to give a human face to the
perpetrator. However, Nuremberg’s focus on proving the perpetrators’
guilt through German documents led to exclusion of the victims’ stories.
The Eichmann trial attempted to correct this bias by giving voice to the
victims.®! Notwithstanding this significant difference, from the perspective
of the tension between law and history, the criminal law’s need to tell an
individual story by pointing to guilty individuals who bear criminal intent
also contributed to the distortion of the broader context.? Two schools
of thought have developed among historians to explain the Nazi crimes:
the intentionalist or programmatist school (which centered on Hitler and
his intentional program to exterminate the Jews) and the functionalist
or structuralist school (which emphasized the structural factors leading
to the crimes).®® While in recent years the two perspectives have been
more integrated, criminal law’s focus on mens rea tended to reinforce
the “intentionalist” interpretation of the Holocaust.** Moreover, because
criminal law has proven unable to address corporate liability, the hegemony
of criminal law over Holocaust jurisprudence has further distanced the
law from the insights of the functionalist school, which has researched
the organizational, economic and social causes of the crimes of the Third
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Reich, including the complicity of elites who helped sustain the regime.
From this perspective, the privileging of the criminal paradigm made it
difficult for the law to tell the story of the participation of private business
organizations in the Nazi crimes.%

Alongside the path of criminal law, which focused on the guilt of
individuals, the law also offered an administrative path, that of repara-
tions. One can roughly distinguish between the two by saying that while
the criminal path told the larger narrative of the Nazi regime through the
individualized stories of perpetrators and victims, the reparations path was
more comprehensive and methodical but focused on numbers and money,
without producing a meta-narrative. Moreover, reparations were paid by
the state and represented state—not corporate—liability. THL appears to
form a middle way between these two paths, as it attempts to address the
involvement of organizations by means of mass compensation through
the courts. However, in doing so, the litigation relied on the American
class action, which bureaucratized and collectivized the legal process. The
centrality of money to this litigation further swings the pendulum from
“narrating” to “accounting.” The parties argued about the number of
potential claimants and the compensation due them, appointed expert
committees composed of accountants to investigate and report about
these numbers, and established complex bureaucratic mechanisms to assess
victims’ claims.® In this sense, THL reduced the Nazi crimes to quanti-
tative data.’” Moreover, this data consists not simply of numbers, but of
statistics, framed in the language of probability as opposed to certainty.%®
Thus, the litigation seems to point to a loss of narrative, while resulting
in formidable gains for the historical “archive,” as seen above.

I'suggest that critics of THL looked for the historical narrative in the
wrong place. In the absence of a court decision on liability, they assumed
that the litigation did not produce any narrative, and they criticized the
few rulings issued in THL for distorting history.®” True, the judge aban-
doned control of the historical narrative in exchange for a facilitative role.
However, as a result, narratives were produced in various sites, at different
times and by various players in the shadow of the litigation. Personal victim
stories emerged outside the courtroom, in the media campaigns launched
by plaintifts in cases both against Swiss banks and German corporations.
Thus, for example, the story of Estelle Sapir, lead plaintiffin the litigation
against Swiss banks, was prominently featured in the media and became
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a symbol of the Swiss banks’ obstruction of access to Holocaust-era
accounts.”® Personal narratives also emerged in the court proceedings, as
Holocaust survivors told their stories at the fairness hearings required by
the federal rules of procedure in order for the court to approve the settle-
ment,”! as well as in the victim questionnaires and CRT awards discussed
above.”? Most significantly, the litigation encouraged the production
by historical commissions of historical narratives about corporations’
involvement in the crimes of the Third Reich. Though formed outside
the court, these narratives are inextricably linked to the legal process. I
suggest that the monetary settlement, which was perceived by the critics
as “anti-narrative,” in fact triggered the writing of a story that had not
yet been written due to criminal law’s inherent limitations—the story of
corporate involvement in the Holocaust.

2. Historical commissions

One of the most interesting results of the legal pressure produced by
THL was the creation of a new model of historical research: historical
commissions consisting of distinguished historians from various countries,
with the mandate to investigate the accusations and to produce a written
report. These commissions were created in the course of the litigation
and some continued their work after settlement had been reached. Their
findings were used both to reach and design the settlement, as well as to
guide its distribution.

Two types of commissions emerged, national and private. In response
to the restitution campaign, twenty-four European governments commis-
sioned historians to research property spoliation in their countries during
World War I1.73 The best-known government-appointed commission was
the Bergier Commission formed in Switzerland in direct response to the
lawsuits. The commission reported a concerted wartime policy on the part
of Swiss banks to comply with German requests for transfers from Jewish
accounts even when this was contrary to their customers’ interest and
to the law. It also confirmed the plaintiffs’ claims that after the war, the
Swiss banks had deliberately failed to return assets deposited with them
by victims of the Holocaust. According to the report,

133



Leora Bilsky

The banks were able to use the amounts remaining in the accounts
and to earn income from them. They showed little interest in actively
seeking accounts of Nazi victims, justifying their inaction with the
confidentiality desired by their customers. What the victims of Na-
tional Socialism and their heirs thought to be the advantages of the
Swiss banking system turn out to be disadvantageous for them....
The unwillingness of the Swiss financial institutions in the immediate
post-war period to find the legal owners of unclaimed assets or to
support rightful claimants in their search, constitutes the main point
of criticism of the banks’ behaviour, behaviour already tainted by
certain dubious decisions and questionable attitudes in the period
between January 1933 and May 1945.7*

Michael Bazyler attributes the enhanced prestige of the report to the fact
that it was the product of nine distinguished historians from various coun-
tries (Switzerland, U.S., Israel, Poland) and was appointed by the Swiss
parliament (unlike the Volcker report that was issued under the auspices
of the Swiss banks) which gave the commission unprecedented powers
and resources. It was to have unimpeded access to the archives held by
Swiss private companies, including banks and insurance companies; the
companies were prohibited from destroying any files relating to the period
being examined by the commission; and the initial budget of 5 million
Swiss francs was increased to a total of 22 million.”® The commission’s
findings of improper behavior by the Swiss banks formed the basis of legal
presumptions adopted in the rules for distribution of the settlement (as
will be discussed below).

The second type of commission consisted of one or more historians
hired by German companies to investigate the company’s relationship
with the Third Reich. While some companies had begun investigating
their Nazi past prior to the 1990s, THL is seen by many historians as the
main engine leading German and European businesses to investigate their
own history.”® As historian Gerald Feldman—who was commissioned by
Allianz to investigate its Nazi past—explains: “It was inconceivable that
German corporations prior to the 1990s would have gone around looking
for, let alone publicly announcing the kinds of documents I mentioned
in connection with the Deutsche Bank, let alone ask people like myself
... what other awtful things we could find.””” While this new model raises
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the specter of privatization (that is, of corporations gaining increasing
power over the writing of history),”® the quality of the research produced
is undeniable. For example, the Deutsche Bank’s Nazi past was investi-
gated by a number of prestigious historians working separately, but who
read each other’s drafts, in a process reminiscent of academic research.
Furthermore, the bank’s archives were left open for other researchers
to evaluate the work of the commissioned historians.” This model has
even spread beyond private corporations, to be adopted by government
ministries which had nothing to do with the litigation. Thus, in 2005 the
German Foreign Ministry hired an international committee of historians
to investigate its role in the Holocaust.®

How do we make sense of this new constellation—litigation without
a court judgment accompanied by the creation of historical commis-
sions—private and public—that produce historical reports? In my view
it is precisely settlement that laid the ground for the production of new
historical narratives concerning German corporations. The lack of legal
determination encouraged the defendant corporations, including some of
the largest German firms—Daimler Benz, Volkswagen, Degussa, Hugo
Boss and Bayer (as well as numerous non-defendant corporations) to go
beyond the formal requirements of the law and act in accordance with
what they insisted were moral obligations, opening their archives, hiring
historians to do research and publish their findings, all at a substantial
cost.?! It is important to remember that these archives were private and
would not have been opened if not for the lawsuits.

We can again compare the litigation to the mechanism created by the
South African TRC, which granted individual amnesties in exchange for
detailed confessions of individual perpetrators.®® Though the settlement
agreements did not contain any formal undertaking of the defendants to
give researchers access to their archives, the lack of formal determination of
liability and the immunity from future lawsuits encouraged them to open
their archives to prestigious historians and fund their research. Indeed, as
Feldman has stated, “Some major corporations that had claimed to have
lost their documents or had stonewalled on the question for years, have
miraculously found that which they denied having or had never sought.”3
This move from (legal) responsibility to (social) responsibilization is not
unique to THL and expresses the general trend toward dissolution of the
distinction between economic and non-economic spheres produced by
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neoliberal practices.®® From a strictly legal point of view, the settlement
of the restitution litigation signifies immunity from legal liability.®® Fur-
thermore, the corporations’ attitude can be explained as cold economic
calculation, as it is less costly to research one’s history after settlement
has been reached.’” Yet the “softer” type of responsibility embraced by
the German corporations is much broader than legal liability and led to
extensive self-investigation, which from a historical perspective represents
a substantial advance.

We can now see how the production of narratives in the shadow of
settlement avoids the pitfalls of didactic criminal trials. Precisely because
the class actions were tailored to bypass adjudication, the judges used
their powers to trigger disclosures of historical data and the production
of historical narratives by outside players and did not purport to provide
a definitive historical narrative themselves. Settlement thus recreated the
separation between the judge and the historian, leaving to the latter the
task of historical inquiry.®® Settlement also avoids incentivizing historians
to present partisan versions of history in an adversarial process. Though
the parties initially hired historians to find evidence supporting their posi-
tions, it is the work of nonpartisan historical commissions—such as the
Bergier Commission—which provided the most extensive narratives and
in turn affected the legal process most significantly after settlement had
been reached.®

3. Business history: Complicity and indirect perpetrators

Beyond the litigation’s role as a trigger of historical narratives, does the
legal process affect the content of the narrative? The gray area of complicity
is very difficult to capture under the binary structure of criminal law that
attributes responsibility only in cases of clear knowledge, intent and lack
of duress. In cases in which choice and duress were mingled, and where
considerable public pressure and terror existed alongside individual initia-
tion and choice, criminal law is ill fitted for the job. Private law covers a
broader and more varied spectrum of action than criminal law, enabling
it to apprehend cases of indirect participation in wrongdoing. Thus, the
turn to the civil class action, a path that is both based on private law
and encourages settlement, allowed for a more sophisticated evaluation
of the business company’s responsibility by historians. By abandoning
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the requirement of subjective intent and using doctrines such as unjust
enrichment (which does not require any type of intent at all, the fact of
holding the property sufficing if certain conditions are met), the law was
able to reach entire sectors of the population, including corporations and
other “enablers.”® Furthermore, the shift to civil class action procedure
provided tools to deal with giant corporate entities, allowing the law to
address the responsibility of the bureaucratic entity as such. This led to a
boom in research on the business and economic history of Germany and
Europe of the 1930s and 1940s, as well as to a proliferation of rescarch
on the subject of complicity of third parties in the Nazi crimes® and to a
new historical approach to the role of private business in the Holocaust.”?

Of course, the lack of historical research on the role of business in
Nazi persecution until the 1990s was the product not only of the legal
lacuna but also of the political situation until the end of the Cold War and
the fact that most corporate archives were closed.”® Nonetheless, THL
focused public attention on the corporations, creating great pressure on
them to deal with their past, and thereby constituted an important trig-
ger for historians, who in the 1990s began to alter their research paths.**
The scholarship written before the 1990s had concentrated on the ways in
which business facilitated Hitler’s rise to power, taking for granted that the
scarch for profit was the main motive of private corporations. The Bergier
Report revealed a more complex picture of corporate decision making,
as Swiss banks sought not simply profits but the long-term sustainability
of their relationship with the Nazi regime.”® Following the class actions,
historians also began paying more attention to victims’ experiences. This
led to a new interest in slave labor and in the role of business in aryaniza-
tion and destruction—*“the economic side of persecution.”?¢

The extensive historical research conducted as a result of THL led to
interesting findings which contradicted some of the claims made by Ger-
man corporations throughout the years, in particular in their presentation
of themselves as victims of the Nazi regime operating under conditions
of duress and lack of real choice. Part of this image had derived from the
defenses afforded to individual business managers by criminal law in the
trials of industrialists at Nuremberg, as well as from the de facto immunity
granted to German corporations under the London Debt Agreement.”
As Feldman explains:
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One thing we have learned from the recent researches into the busi-
ness history of the “Third Reich” is that even within the constricted
conditions created by that regime, businessmen faced more alterna-
tives than they later pretended and often made very reprehensible
choices, not simply because they were bad or evil persons, although
some were, but rather because of their political and cultural social-
ization. Even under those conditions, however, some of them made
better choices than others.”®

4. From narrative to #omos?

We have seen that although historical research proliferated under THL,
the task of storytelling was taken from the judge and transferred back to
the historian. The question arises whether there are any normative rami-
fications to the historical narratives triggered by this litigation. An order
issued in 2004 by Judge Korman in the litigation against Swiss banks is
illuminating in this respect. As mentioned above, in order to adjudicate
the post-settlement individual claims to Swiss bank accounts, the court
had designed legal presumptions based on the findings of the Bergier
Commission that the banks had systematically destroyed documents
relating to Jewish Nazi-era accounts. One such presumption was that the
account owner or heirs did not receive the proceeds of the account since
“the Account Owners, the Beneficial Owners, and /or their heirs would
not have been able to obtain information about the Account after the
Second World War from the Swiss bank due to the Swiss banks’ practice
of [destroying records or] withholding or misstating account information
in their responses to inquiries by Account Owners and heirs because of
the banks’ concerns regarding double liability.””” The banks vehemently
objected to these presumptions, insisting that they had never engaged in
any substantial misconduct, even though, at the distribution stage, the
presumptions did not affect their overall financial liability which had been
set by the settlement agreement. Visibly exasperated by what he deemed
“a series of frivolous and offensive objections to the distribution process,”
Judge Korman upheld the distribution rules, after an extensive discussion
and analysis of the Bergier Report’s findings.'” In doing so, the judge
expressly sought to set the historical record straight, and in addition
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assigned moral responsibility to the defendants for historic wrongdoing
during the Nazi era and after the war, as well as for the present-day denial
of responsibility:

The critical fact, and the one that the defendants appear to miss, is
that the Swiss banks did not comport with basic notions of equity. For
over halfa century they destroyed evidence they knew to be relevant
to legitimate claims that were being made and that, if substantiated
through documentation, would expose the banks to liability. The
fact that the destruction may not have violated Swiss law—which
was not amended to accommodate the claims of heirs of account
holders who the Swiss knew were slaughtered in the Holocaust and
who could not make a successful claim if records were destroyed—is
nothing more than a sad commentary on the manner in which the

banks were permitted to operate.'?!

This judicial order constitutes an exceptional instance of historical
determination by the judge in THL. As an exception, it highlights the lack
of didactic narrative in the litigation as a whole. However, the decision
is also instructive of the new relationship between judge and historian
created by the litigation and of the possible normative implications of
historical narratives under this new constellation. In this new relationship,
even this exceptional judicial pronouncement on history avoids the risks
of didactic criminal trials, as the judge takes on the modest task of inter-
preting the findings of the Volcker Committee and Bergier Commission
which were acceptable to all sides. Thus, the judge’s endorsement of a
historical interpretation based on these reports does not imply choosing
among competing, partisan versions of history especially produced for
cach party.!® In determining that the Volcker committee’s statements
that it found no evidence of systematic document destruction “merit less
weight than those of the Bergier Commission” because they emanate
not from historical research but from an audit by accountants, Korman
returns to the traditional judicial role of choosing among different types
of expertise.!® The decision however also reveals the disadvantages of
privatization. Because the legal process is no longer constructed as a
pyramid culminating in judgment, only legal experts can find this decision
hidden among a long list of legal documents, even though it is published
on a public website.
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I believe that Judge Korman’s decision sheds new light on the rela-
tionship between nomos and historical narrative. The banks’ challenge to
the presumptions despite their financial irrelevance suggests that settle-
ment can have normative implications, as even legal presumptions of the
post-settlement stage can produce a historical narrative.' In light of the
unexpected normative implications of historical narrative, it becomes
important to preserve the court’s supervision of settlement. While the
Swiss banks’ litigation remained under court supervision, one of the settle-
ment terms important to the German state and corporations was that the
German litigation be removed in its entirety from the courts and admin-
istered by a German foundation. This additional step in the privatization
of litigation risks granting the defendants the power to make normative
decisions based on one-sided historical interpretations of their own past.
Thus, in the absence of a judge, German authorities interpreted alone who
qualifies as a forced laborer and refused to recognize the claims of Ital-
ian military internees, categorizing them instead as prisoners of war even
though during the war their prisoner of war status had been removed.'%
And because the historical narrative is connected to the legal process,
one should bear in mind the possibility that in the future even monetary
settlement can be given precedential value in interpretations of corporate
liability under international law. This analysis suggests that the dichotomy
prevalent among legal scholars between normative judgment and settle-
ment cannot hold in the face of the narratives produced by settlement.

CONCLUSION

The word history contains the word story and reveals the main objective
of its practitioner. When courts were called to judge history under the new
legal paradigms created at Nuremberg in the wake of World War II, they
were judged by historians for the quality of the story they offered in their
judgments. This, in turn, brought jurists to reconsider the goals of the
criminal trial and to adopt as legitimate its “didactic” goals of clarifying
history and shaping collective memory. The didactic judgment, however,
was met with suspicion and criticism by historians, beginning with the
famous criticism of Hannah Arendt of the goals of the Israeli prosecution
in the Eichmann trial, and continuing till this very day.
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The Holocaust-era class actions offer an alternative. The huge
financial settlements and lack of judgment clarifying legal responsibility
stand, in the eyes of the critics, as a clear manifestation for the victory of
“power” or politics over “justice.”!% However, a more nuanced reading
of the litigation reveals that the historical narrative is not missing. It is
simply not found in the place we are used to looking for it—the judgment
of the court. Thus, the litigation offers a new constellation for the rela-
tionship between judge and historian. While more active administratively,
the judge takes a more modest, facilitative role in the narration of history,
which is released from the blinders imposed by criminal adjudication. In a
metaphoric way, the judge serves as “midwife” to historical investigation.
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