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QYMORTT 03 *3 77 7132 9012 W2 T L7392 19D AN 12023 DY MoK v 7152
QP XYY ADOKRY 02357 077 TIDIM MM D23 YY OR arRW DI Yy 0vonn
2w JNR? 21pna Y1951 NR 71907 WK LYwn? PXIw A .0°31 0°pn 01Iva
%Y ,19D1 PAm N3 DY MOPRY Wwp 093 ,0°9I0IIn TA15 WY Mwbnn 1R A
19K DI0°RY DIPM PPRY ¥°287Y 27 792 PR .07 NW NIYIAVR
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0 YW YRIANT PANY ARNWT MIYVENRI ,TIDIN AN 733 D7 TARN 23 N2INIAT DIINNT WA
nPI%737 DIIANG MW YW T ARR 1T LPP72% 1PNINoNa NINITE 7°Im732 NIINKR DA
TOYAAN DY DM TIRND T DY WIRW IYIY N130R2 ,AN1TPY0°T2 LBWAT NP3 M1 Yy IR
Bundeskartellamt, Dusseldorf Higher Regional Court Confirms Bundeskartellamt 1x7) 771K7
Decision on Reduction of Berlin Water Prices (Feb. 24, 2014), http://www.bundeskartellamt.de/
SharedDocs/Meldung/EN/Pressemitteilungen/2014/24_02_2014 BWB-OL G-Entscheidung.html;
Bundeskartellamt, Measures to Lower Water Prices in Berlin Extended for Three More Years
until 2018 (May 7, 2014), http://www.bundeskartellamt.de/SharedDocs/M el dung/EN/Pressemi
T30 APPT2 YW AmIoya NREm BIPRT MR L(tteilungen/2014/07_05 2014 BWB.html
7YV IR TRV 14.3 TV YW 079 02 YA 0PR v ,Gazprom 0117 YAv: 17 21910
Huw IX7) 191K 1[92 MIPT) A7m52 0°197%0) Yaun 13T PV 1901 RN 123 91900 0
Jones, EU Says Gazprom Yet to Satisfy its Concerns Over Prices, REUTERS (Feb. 7, 2014),
mwa ox L0 o L(http://uk.reuters.com/article/eu-gazprom-idUK L5NOL C1WC20140207
nMann 710 o2°hna Annx, anno ,(Competition and Markets Authority) n°v»™an n1nna
IDIIN IV TIDW 1AM 12IW I3 WIPHITT JIYN DR 19¥71 Jw Mvwa Flynn Pharman Pfizer
Reuters, Pfizer and Flynn Pharma Accused of Breaching Competition Ix7) m°05%BR-NT731
Laws, THE GUARDIAN (Aug. 6, 2015), http://www.theguardian.com/business/2015/aug/06
.(/pfizer-flynn-pharma-competition-laws-breach-competition-markets-authority
OECD Economic Surveys: Isragl 2016 (Jan. 2016), ) 2016 9IX13°2 aopw OECD-11 1777 X1 21
available at http://www.keepeek.com/Digital-A sset-M anagement/oecd/economi cs/oecd-econo
a8” DR NI P2 ,IP0 71 1737 L(mic-surveys-israel-2016_eco_surveys-isr-2016-entpagel
:(65 'm¥2 ,0W) 0°2IDINM 1272 NIPDIRD YRV D NIWMDA VXM RIAW TIN PRIV nINNT
“Monopolies exist in many sectors, and a small number of large business groups that control
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TN AR DY MR ARAN NAPYA 2011 7P NOTIWRTPA TIYY AR IIVaY
NIV YITAT ,2008 TV 2005 DAIW32 0D FIVIIA AREM AR PA SR 00120
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"2 177 077 201071 2008 2IW32 ,NIINR OECD MIPIn? ARNWA 700 2y "%y nnnn
OX D3 772WR DR JPoIAY W APR 95 Yy 24913 ARnwnn M0x% Yyn 20%2 10%
,NDDIAN N1 X7 ,7ID11 PR ¥ II0°R7 NDYIX D93 INWHT VOWNA NIIODT ANTR
mawnnn BY YAl ,mvoin nrvavs nIoven BV L,0vINR MNIpna IPRINW b

25 70p3y DX JpNY” 00N O°TIDM DPPNNY

199 9NN ORN NPITAD NTINN NP 1

DY 37 : ORI 1PN TIND NPPPW PR TIDIN XIT 1NN OR AR 710 TR NP
X377 — 12X NI 0PPOYA D923 PINW NINANT 19 TIANT NINRN 10N 0213787 NN
PRnY Yyn NTIDIM AP RIW AN TN TIDW AN L1 PV oNInnm Mnnnn
NPBOR MYY X7 *NINANT AT NTRRY NPYa 77°H DNR D100 RINA 71 PRI
my% AN Pnna NYYOWH NIINNAY DIWH NRT .PIIDINMNIAY NIPWT IR IR
Ny Yy PRTIYY? YYn 9220 MM MWPR 2IDINNY IWDRY WP L1210 .APDOXRT

TOYI NN KXY YYD SMynwn PN P2 NIPDIRM 7011 ; broad swathes of economy”
“High prices are another sign of a lack of competition. In 2013 the cost of :(67 'nva ,ow)
living was, for instance, respectively 20% and 30% higher than in Spain and Korea, which had
.asimilar per capita GDP as |sragl”

.(2012) 11 °DI07 07973 7971871 T1IA7 *IRIA PIWA 01NN NPNTINNG NP IS MR 22

.(5.7.2012) 25 NDVLIWIT 7197187 (AT MIZIN DINNA Q1NN NI1NIINNT NPT NIPR2 Monitor 23

.24—23'Dya,00 24

Ariel Ezrachi & David Gilo, Are Excessive Prices Really Self-Correcting?, 5 J. COMPET. 187 25
Ariel Ezrachi & David Gilo, ;(Ezrachi & Gilo, Self-Correction :1977%) L. & ECON. 249 (2009)
Excessive Pricing, Entry, Assessment, and Investment: Lessons From the Mittal Litigation, 76
Ariel Ezrachi & ;(Ezrachi & Gilo, Mittal Litigation :797%) ANTITRUST L.J. 873, 884 (2010)
David Gilo, The Darker Sde of the Moon: Assessment of Excessive Pricing and Proposal for
a Post-entry Price-cut Benchmark, in ARTICLE 82 EC: REFLECTIONS ON ITS RECENT
Ezrachi & Gilo, Post-Entry Price-Cut :7%717%) EVOLUTION 169 (Ariel Ezrachi ed., 2009)
.(Benchmark
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1DIX2 210337 ¥72 HY 77D YIXI YOI MORT NI0M DR ROVAAY RYW NI HY proon
NR IR IZINT DR WY MIRIW 2°10782 0NN 0213987 NX PNAWR 2Y IR PwINT
IR w197 XOW N1YR

NYTY wIBY w2 75,1215 YRIW’ NR NN 7IPK 77 PPIVA NPDIVRA ApP0DW AR
"1V ApPoDR WD BV MIdmPNon 1A Y3 LTI Phnk NPDITRA A7TATT DX 03
NI By %I YW 72935571 Y7 ona 1193 XIAW PN YY n927m7 ,General Motors
SwnY XOR ,1MPY P71 NPAY 79798 MIPR PANT NITIDINY 3TN NRR TNRPW 1wo?
712307 QY 7 73330 NN 17 .70y 0w 001398 YW MINDIm NTm I%In? wIpnan
nPAY WY PPYIV DIIAN ORINA M PIW PRnY Y 19D 19IRA RITW 1NN 1R
28 9%y Sw 77959377 TI97% oA TIDIM PR NXRT 932 RITW T3 MApY NXRT 27,900
A1 7AW PARTN DPNIWHYH 7133 DAY 9157 ,37 w3 00 ,a%Inn Yw 793537 R
NTRR LAPIR LT I DY obwh 02109%n SW M2t moIan Ywa n1nn °Rina
PTN0AR ARYING 72 IRIND WIRAR D DY 7D 7anw nn Sw I
.0%WY% 21077 DR DIDIETW AR MY A% XD 2YWH PRI DR R0vnw 910Imn
197X INIRW 1A DR 1998 P2 7723 797 0213737 120X YW 2bwInn pwivi RpnT
NIPW IR IXINT DY TIY 9O D0I3I8Y PRWA NPR 7T PYR AN .0YwY 191
TR I PPYR NIATING 120 23 MIYUEHW 1nand D Yy 2IDmn? 7Ivn 95 nr n1pm
7133 AR MR IR IIN? WIPPAT DR Apwn PARIW QW NN TR NaY
TOR NIIMIN 121 3w TN 79007 .nI2aR ax XD owh XD YIDmnn am
MV I PANT PHANY DIWN — 11D RIT 1AW YR RY 02IWHW 231nY nna
%Y 0013987 WIPa YW 02112 *95% MW @'wen ax XN bw 725500 mwr
29:971X QP2 NRVANIW D3I

A monopolist would never want to charge more than the value of the
product to consumers because then they would not buy it. The most the
dominant firm can do is exploit its consumers’ willingness to pay. Hence,
for example, a perfectly discriminating monopolist extracts all consumer
surplus. This is the most extreme case of consumer exploitation, even
though the monopolist is not charging consumers a price exceeding the
product’s “economic value” to consumers.

TPIEI PR L,PIVA 723W 1IN NIVINRA 7107197 NIMIPY DR 7073 723 YIDIINT ORW X7 MYHAWNT 26
ax .710°1571 NIMIYY X NI03Y MYEAW INRY 7213 XIAW PR DY 03 79X 70710 DYy 0y 0
70317 MM D123 ,0RND TIPR LPYIRAY 21 792 7,107 IR NVRWI Ypwn YD
IR 197,1017 YRW IV ,A9R Mypwn

317/0y2,1 7Ry ,an by 27

.ov 28

.884 'nya,25 w7 v9 ,Ezrachi & Gilo, Mittal Litigation 29
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Y’DINT DIAYA MW’ DR NWIDNT ,APDIPRA AR°0D KW 77 NYWD 7w ,1OK
LT3 7RI HW 2939 MW ARNWR DY 1277 ,INRT General Motors 11v3
7> HY WIIDMI MR LTIV NI P77 PODI NMITRD 231 123w ,United Brands 112
°IM7 IR NIPANAY IR 15137 7223957 TIVR” 73 IDITRA PIXY AT LDWNI N3
75 02 WANWAY IWBRW Q21NN IR WK ,NIINN 12 AW 1Y w3 ¥apy 1w

30; UIPPITA APTDI YW PNIIPY RIT T 7T NPX IR NIPINTY

It is advisable therefore to ascertain whether the dominant undertaking has
made use of the opportunities arising out of its dominant position in such a
way asto reap trading benefits which it would not have reaped if there had
been normal and sufficiently effective competition. [...] This excess could,
inter aia, be determined objectively if it were possible for it to be
calculated by making a comparison between the selling price of the product
in question and its cost of production [...].

%Y nYY3WN NN MW AW PAPT NY*Ap NODANM IWDR 1277 WK ,0°NYY
PDOT AT PIWA NI NTIAR NINTD IR NOVIPHITA ANTDAW PANY RN
VOPIDINM 11T AR NYWRNN 192%p British Leyland n1an ,5wn? 15 3L.omnn®
2°%72pn 02IXIY MY ,7PP3IRA ANIXINM 237 °9D NIPONY 237 MDY (W N0
XOW ,2397 YW YRHW TV RIT 7377 J72W) NIIAR MITHN 1997 2397 093 DX IRIW
9°nm N23 BV I0°KR7 DR 73797 British Leyland™w v2p1 32.(n1Pmipni n1P119m3 13
LYY 150 YW An PRHW TR XIT A0 002w 257 093 P32 AN 93 10N
1Y I8 XIT 7377 Q7AW 237 °95 PRaw TR L0 Tn 7w 10071 237 NN
79IWnN British Leyland 7071 72318 7102 .73%2 v7w°? 25 W AKX 0N 7023 X070
TNPMARN MIYPWH NTYY 9737 PR °5 ¥ap 0DWHT N2 .07 INK 257 73N T8D NN
TN23W AN ,ORNT2Y 1990 007 2w 237 °25% NIPw A 1nn1 British Leyland Yw
33 199375 ¥ap1 PRAW T8 XIT 7377 0FAW 257090 1A
NPDIPRI MR > PY QWP NMIINNA ¥apl AW PR N YW Pty IR
,M1237p ©°nYY 34.n7wpn nnwn® Awea by 0povit 0°22370 217 nhnn Yy anymina
NI ,PIWY WINW DWIN NIWPN *2°YDn ,LITPR NN 1130 NMWRN Nan

Ezrachi & Gilo, X1 13 .(37 — 1DOIT AWATAT) 251249 ‘0D ,9 W~ 2°¥2 ,United Brands 171y 30
171932 177 podY Npo1 Mon N W11.C phna 25 w7 »v7 ,Post-Entry Price-Cut Benchmark
LT PID WA 19AY IR 22PWIT RIT MITIDIN? (mani °3 7vwpm United Brands

.Case 30/87, Bodson v. SA Pompes funébres des régions libérées 1988 E.C.R. 2479 Ywnv X1 31

.Case 226/84, British Leyland Public Ltd. Co. v. Comm’'n, 1986 E.C.R 3263 32

.18’op,av 33

Notice on the Application of the Competition Rules to Access Agreements in the w1 34
Telecommunications Sector — Framework, Relevant Markets and Principles, Aug. 22, 1998,
0.J. (C 265) 2, available at http://eur-lex.europa.eu/l egal -content/EN/TXT/PDF/2uri=CEL EX:
.31998Y 0822(01)& from=EN
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[...] regulatory authorities have sought to determine what would have been
the competitive price were a competitive market to exist (for example, in
their calculation of interconnection tariffs).

Jmomaw ,Office of Fair Trading (OFT)™77 ,n°931X7 NIIANA DWW 721 73m17 min2
37:3p1 2003 nwn AW

Under EC law, an abuse of dominance can be determined if prices are
“excessive in relation to the economic value of the service provided”. One
way to determine whether prices are excessive is to assess whether they
alow the company in question to sustain profits higher than could be
expected in acompetitive market (see OFT, 1999c, section 2). Another way
would be to compare the price directly with the underlying costs of the
product.

719790 NI°21M2 NPLIPMIT 7ANT°OW Ivap2 Napp NwIda A7 jnan Y nn OFT-1 »]IR
nin by .D”n’7’ﬂ|?ﬂ NNPI27 °N2n 199372 9 1 7023 (MST) 727772 01°971 DIINWnHR
NP7 °n2n Napp 3N23w 1’0 DR OFT-7 AN1WwR L1937 73°7 198 I°1nn %D "]1![77'[5
38 0% on2 I 7132 ,N1INNY% Ny °DWnN YA akirabit/m Ryigmbli nnd u”nb’npn

The prices charged by Napp for MST in the community are excessive. The
Director considers that a price is excessive and an abuse if it is above that
which would exist in a competitive market and where it is clear that high
profits will not stimulate successful new entry within a reasonable period.
Therefore, to show that prices are excessive, it must be demonstrated that (i)
prices are higher than would be expected in a competitive market, and (i)

.105 /0D ,0w 35

QNTPPW NI79M DY §M MInIPD? w3 NN YY1 YN TI0R 23 72 45 ‘DD .109—106 ‘0D ,0W 36
.0”D70 O7157%Y

Office of Fair Trading, Assessing Profitability in Competition Policy Analysis, Economic 81 37
Discussion Paper 6, 1 2.12 (July 2003), http://www.oxera.com/oxera/media/oxera/downl oads/
.1.1 722V ,0W 03 IR .reports/oft-assessing-profitability.pdf 7ext=.pdf

Napp Pharmaceutical Holdings Ltd., Decision No. CA98/2/2001, 1 203 (Director General of 38
Fair Trading Mar. 30, 2001) (Eng.), https://assets.publishing.service.gov.uk/media/555de4bf 40
.(NAPP 11 :71911%) (377 — o011 nwanim) f0b669c4000169/napp. pdf
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there is no effective competitive pressure to bring them down to
competitive levels, nor isthere likely to be.

nX 77w ,Competition Appeals Tribunal=71 *7° ¥ 03 3™ OFT-1 Sw 11 nvonn
39: 13w I ,Napp v MWW

In our view those comparisons, taken together, amply support the
Director’s conclusions that Napp's prices in the community segment were,
during the period of the infringement, well above what would have been
expected in competitive conditions. Thus we agree with the Director’'s
finding, at paragraph 211 of the Decision, that it is only in the community
segment, where buyers are less price sensitive, and where there is an
absence of effective competition, that Napp can sustain a premium of 40
per cent over competitors. [...] That conclusion is further supported by the
fact that where Napp faces competition, in the hospital segment and export
markets, Napp's prices are very significantly lower than Napp’s pricesin
the community segment.

,DPAG ,>37377 IRYT1 219197 Hw 930 n12°83n 17013 40, Deutsche Post AG nwana
77 .25%2 DYXINNT MPYRN MA3 700 YIDINAT T2IW PRHANY 7Y XX IR
41 1197071 Sw NYRINNT NIYYA N0 TI9I 7O AN OX 71R2% 7700 DR ,IPIR

42; 13278377 7370

According to the case law of the Court of Justice, the fairness of a certain
price may be tested by comparing this price and the economic value of the
good or service provided. A price which is set at a level which bears no
reasonabl e relation to the economic value of the service provided must be
regarded as excessive in itself, sinceit has the effect of unfairly exploiting
customers. In a market which is open to competition the normal test to be
applied would be to compare the price of the dominant operator with the
prices charged by competitors. Due to the existence of DPAG's
wide-ranging monopoly, such a price comparison is not possible in the
present case. [...] the Commission finds that the estimated average cost of

Napp Pharmaceutical Holdings Ltd. v. Director Genera of Fair Trading, [2002] EWCA (Civ)
(3”7 — DD NWaTnNT) 796 [397]-{398] (ENng.)

Commission Decision of 25 July 2001 Relating to a Proceeding Under Article 82 of the EC
Treaty (COMP/C-1/36.915 — Deutsche Post AG — Interception of Cross-border Mail), 2001
.(Deutsche Post AG 11y :72%) O.J. (L 331) 40

XY DIDINNT YW 1TIN 023%MI NMIRIT WHNWR ,NYYINAT NPV NTNR T1I8Y 156 ‘0D 00
.(160 /DD ,0W IX7) D2 1D 77 RIAW DNV 2°2°203
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delivery for incoming cross-border mail [...] as submitted by DPAG...] in
their notification to the Commission may serve as a benchmark to estimate
DPAG's costs in this respect. As mentioned above, DPAG charges[...] a
price which is 25 % above the estimated average cost and the estimated
economic value for that service. [...] the Commission concludes that the
price charged by DPAG for incoming cross-border mail [...] exceeds the
average economic value of that service by at least 25 %. [...] The
Commission [...] concludes that the tariff charged by DPAG has no
sufficient or reasonable relationship to real costs or to the real value of the
service provided. Consequently, DPAG's pricing exploits customers
excessively and should therefore be regarded as an unfair selling price
within the meaning of Article 82.

™D 7> By ethylene NpDOXR? 1IN 1171 ,Ineos Vinyls 1192 *93IX7 0137 NuYAIA
07K DX DM RIT 1991 TIDIM RIT ANN2 VAP PANT 2D YV WM ,NPW0°NIDIN
LDWNT N2 JRD O3 .DIVRA 7IARI VIR VO NIDINNT TRYNT 2w AvIY M0 by
TIDI DI M3 RIT OR [I7 °ND2) TIDI KIT 1AM PHYW VITIVDN INIR DR VAP
nMR 3 0IMRMI O°VAIP Motta & de Streel 03 43.07900 PRI MND AW AR Yy

44:5079007 9PN RIT 1991 AN OX 7020 AR

Thus, apriceis unfair when it is above the economic value of the product,
which means above the normal competitive level. In the Guidelines on
vertical restraints, the Commission defines a ‘ competitive price’ as being
equal to minimum average Costs.

Ineos Vinyls Ltd. v. Huntsman Petrochemicals (UK) Ltd., [2006] EWHC (Ch) 1241 43
[217]{218] (Eng.): “What therefore is required is () an anaysis of the costs incurred in
producing the product (b) a comparison of those costs with the price charged and (c) an
evaluation of whether the resulting difference — the profit — is such that the price charged is
unfair —and abusive — either because it is so plainly excessive that no comparison is needed or
because it is unfair when compared with competing products. Another way of proving that the
price charged is unfair, taking up the possibility suggested by para 253 of the citation from
United Brands, is by reference to what is charged for the product in question in a suitably
comparable competitive market, as suggested by the Court of Justice in Bodson v Pompes
73 7 WD VBWMAT "2 Y1571 ,]7Iv YW 1D13% ,0Inx .Funebres, Case 30/87 [1988] ECR 2479”
AT 79 DX D DY TIDI 177 X2 MIPYiT 1M POOR 23w 1nnn

Massimo Motta & Alexandre de Streel, Excessive Pricing and Price Squeeze Under EU 1 44
Law, in EUROPEAN COMPETITION LAW ANNUAL 2003: WHAT IS AN ABUSE OF A DOMINANT
— DO W) POSITION? 91, 94 (Claus-Dieter Ehlermann & Isabela Atanasiu eds., 2006)
Nelai
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w> 7°d% United Brands 7°1¥3 7¥°3p7 DX 07 03 0°¥nx» Waelbroeck & Frignani
TN Y 21PN AR DM, NIINNT AR Y101 21 DY 723w 1Nt DR nnwn®
Yap AP DR 017 YW NIINN 21wY 0IYIY? vdwni N2 45,0173 NINNT T

46:53 X177 O3

A dominant supplier which is able, and does, simply set its price at import
parity without careful reference to costswould do so at its peril, for [...] the
supplier could well have difficulty defending the excess as having any
reasonable relation to economic value. However, if in fact the supplier
referencesits priceto prices prevailing in other comparable but competitive
markets, then its price would be likely to approximate to economic value.

,LMINWA NIINNT MW NO*YA 9902 YNt ,Motta & de Stred W 07mx»2 03 T2

171X ,0nNR °1T NIYINKRD 0°17D) 029NN Sy MpP°dn 1”°1¥2 DOpn N7°PD YXInw
4755

Since its well-known United Brands case, the Court of Justice established
that a price is unfair when a dominant firm has “exploited” its dominant
position so as to set prices significantly higher than those which would
result from effective competition. Hence, a price is excessive and unfair
when it is significantly above the effective competitive level, or above the
economic value of the product. This should correspond, in the Court’ sview,
to the normal competitive level.

NPDIPRI IP°0DA O3 3 ’RIT 1K 1927 ¥IMI2nA M2 I pod ,Mubnnan Yhwn
INITIDIND [NANT ,APDITRA AYANN 1ARWY ,ARIOR 17T 1130 NI YW R 0D
AN AW PANT 1A% YIDMNG 72 1PANT P2 ARNWI 2T Yy awrn 1hnt Yw
ARNW NPA? 7912 NIINAN PXINA AN AW PANT IR NIPRNAY TII0 0100 *RINa
.DIMND D2ARW PAAY ARNWT IR INT 21NN DPNWA TANY ARMWT IR NIMPYY
'RIN2 NMIM ANPAW A”I% YYn NTIDM NP PARY 03 DRI PR NP
PANT YW IMPATTR DR LT 0D DY AI0R NP3 1337 Y2 7123 AN XIT MIINN
D NN QPIWY ARMWT 2T DY P XTI NMILYY RN T 9 12 003% JwDKR
VD R PAN 1AW 7O VIPH DINCW D7 KXY 12N 23 NIVIVY IMD RYW .0MRNN
QWM ,NINN PIWA MM AW AN ¥ NTIDIA 71972 ¥ap1 RITW NN DYINRD

.MICHEL WAELBROECK & ALDO FRIGNANI, EUROPEAN COMPETITION LAW 545 (1999) 45

Mittal Steel South Africa Ltd. v. Harmony Gold Mining Co. Ltd., 2009 ZACAC 1 (CAC) 46
.(S. Afr.), available at http://www.saflii.org/zalcases/ZACAC/2009/1.html

Massimo Motta & Alexandre de Streel, Excessive Pricing in Competition Law: Never Say 47
Never?, in . THE PROS AND CONS OF HIGH Prices 14, 16 (Swedish Competition Authority ed.,
.2007)
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DR WH DYV NY MIRT R T DDA LARNWAT 1730 IR MYYR (70 1130 0°Inan
INPTIN2 IR IXINY M WIPA2 NPT DR IR0y, 17970 20wt ovnxon
SMORTT PW INI0NRY PNYTY DTN RN WD ARRIN AR YW

°1va M°¥I3 NubaaY o3 Y9 9510 DIMRP2 0°0nNn Motta & de Streel
YW 2*Mupba 03 AWNNAY W nyalp AIRLWI 121 Y3 mxvanw 48Scandlines
’D3 .NIIMN RINA NI AW PANY ARNWAD IRINT MYV P K2 IINY wIpan
¥12p% 273 P DRT X LINDT NPAY 157 XY WIRan 0717201 Motta & de Streel"w
TIDIM AN 723w YIDIMN? 1IZPH DINDWS XYY NIINN *RINI NI AW PANT 777 70
49 anwHo1 NN RNk ol

[...] a competitive price is not only determined by supply-side factors (in
particular the cost of production), but also by demand side factors (demand
elasticity, willingness and ability to pay [...]).
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As would appear evident from the Scandlines decision the Commission
seems reluctant to strike down on what might be perceived as unfair prices.
Indeed, if the reasoning of the Commission is correct it would seem
practically impossibleto strike down on aprice which is not higher than the
monopoly price. The monopoly price, i.e. the highest price that a dominant
company would be able to charge without losing sales in excess of
revenues generated by the high price, would seem to reflect the prevailing
attitude of the customers, thus being a good indication of the value which
customers attribute to the service or product.

.Scandlines Sverige AB v. Port of Helsingborg (2006) COMP/A.36.568/D3 48

.37-32'1my3,40 w71 Y% ,Motta & destreel 49

Nils Wahl, Exploitative High Prices and European Competition — a Personal Reflection, in 50
.THE PROS AND CONS OF HIGH PRICES 41, 61-62 (Swedish Competition Authority ed., 2007)
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U.S. Department of Justice & the Federal Trade Commission, Horizontal Merger X3 51
Guidelines § 4.1.1 (Aug. 19, 2010), available at https://www.ftc.gov/sites/default/files/attach
Q>3 Ny M9 5 (Horizontal Merger Guidelines : 1971%2) ments/merger-review/100819hmg.pdf
.4/1Y2,19 w77 9799 ,07pDIR

Attheraces Ltd. v. British Horseracing Bd. Ltd., [2007] EWCA (Civ) 38 (Eng.) 52
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On the one hand, the economic value of aproduct in market termsiswhat it
will fetch. This cannot, however, be what art 82 and s 18 envisage, because
the premise is that the seller has a dominant position enabling it to distort
the market in which it operates.

33: VOWNT N2 VAR JWHI

BHB has two principal answers to the accusation of excessive pricing. The
first is that, if the price is one which the market will reasonably bear by
definition, it is not excessive. The second is that its own role and status are
such that its returns are not and should not be treated as simple profit
because they are ploughed back into the very product for which ATR are
paying. [...] We are not prepared to accept the first answer, even with the
adverb “reasonably”.
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D077 197X *3 LOWNT N°2 ¥ 7> HY NPNTW YAPIW 52 I 172 NI20IM ,TIDI 1PNk
n°2 ,1OR .7IDIMNG YWY PR 70 pOYR MpYaw nnn 721n yowIn 1°n XY
56; 7190 0WIVHT 572 NIYY DX 2% LOWN

[...] thiswas not a case where the charges proposed by BHB would cause
harm to the end users or downstream consumers of the pre-race data, for
example by leading to increased prices. The dispute in this case arises out
of the negotiations between BHB and ATR on the commercial division of
the revenues derived by ATR from the overseas bookmakers in the
downstream market, which is competitive.

.8 W72 LYY N1 °BITRT TR YW 1TIPbN Y MInKR? 102 Y0 T oY 53
.205 '0D ,45 W71 VY Attheraces 771y 54
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The questions therefore to be determined are whether the difference
between the costs actually incurred and the price actually charged is
excessive, and, if theanswer to thisquestion isin the affirmative, whether a
price has been imposed which is either unfair in itself or when compared to
competing products.

,M%YY Dr*2 19D XIT PANAW T X? I POD DY 73 ,p0n? AIIRIY N1 W WD
IXOM ,DYIR .0IINM DMXIMY ARMWA T Yy Pwnb ,n1unn w nom jnan winT ’YX
9°mm 733 OR YIDIWINT DR MDY TWDRM NN YW [0 IANT 03 TInd? 1001 XL
NRT I7207% 2201 (ORI DR 19INM [P NHRIW MWD) 02w %131 1 21XV

9799 951377, Ineos Vinyls 1°1¥2 Y2317 *I0°%7 W N IMIRDT °77 pob

217. What therefore is required is (a) an analysis of the costs incurred in
producing the product (b) a comparison of those costs with the price
charged and (c) an evauation of whether the resulting difference — the
profit — is such that the price charged is unfair — and abusive — either
because it is so plainly excessive that no comparison is needed or because
it is unfair when compared with competing products.

218. Another way of proving that the price charged is unfair, taking up the
possibility suggested by para 253 of the citation from United Brands, is by
reference to what is charged for the product in question in a suitably
comparable competitive market, as suggested by the Court of Justice in
Bodson v Pompes Funebres, Case 30/87 [1988] ECR 2479.
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Paul L. Joskow, Incentive Regulation in Theory and Practice: Electricity Swnb X1 58
Distribution and Transmission Networks, in ECONOMIC REGULATION AND ITS REFORM:
WHAT HAVE WE LEARNED? 295 (Nancy L. Rose ed., 2014): “The uncertainties the regulator
faces about the firm's inherent cost opportunities and manageria effort gives the regulated
firm a strategic advantage. The firm would like to convince the regulator that it is a ‘higher
cost’ firm than it actually is, in the belief that the regulator will then set higher prices for the
services it provides as it satisfies the firm's long-run financial viability constraint [...]
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increasing the regulated firm’'s profits, creating deadweight losses from (second-best) prices
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The hypothetical monopolist’sincentive to raise prices depends both on the
extent to which customers would likely substitute away from the products
in the candidate market in response to such a price increase and on the
profit margins earned on those products. The profit margin on incremental
units is the difference between price and incremental cost on those units.
The Agencies often estimate incremental costs, for example using merging
parties documents or data the merging parties use to make business
decisions. Incremental cost is measured over the change in output that
would be caused by the price increase under consideration.
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The Agencieswill not challenge amerger if cognizable efficienciesare of a
character and magnitude such that the merger is not likely to be
anticompetitive in any relevant market. To make the requisite
determination, the Agencies consider whether cognizable efficiencies
likely would be sufficient to reverse the merger's potential to harm
customersin the relevant market, e.g., by preventing price increasesin that
market. In conducting this analysis, the Agencies will not simply compare
the magnitude of the cognizable efficiencies with the magnitude of the
likely harm to competition absent the efficiencies. The greater the potential
adverse competitive effect of a merger, the greater must be the cognizable
efficiencies, and the more they must be passed through to customers, for
the Agencies to conclude that the merger will not have an anticompetitive
effect in the relevant market. [...] In adhering to this approach, the
Agencies are mindful that the antitrust laws give competition, not internal
operational efficiency, primacy in protecting customers.
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As one of the parties to the REIMS Il agreement, DPAG argued that the
average cost for delivering to the addressee an incoming cross-border
letter-mail item in the corresponding category may be estimated at 80 % of
the domestic tariff. Based on the current tariff and the cost estimation
submitted by DPAG as one of the REIMS | parties, the average cost may
be estimated at EUR 0,45. For incoming cross-border mail items which
DPAG considers to be virtua A-B-A remail, DPAG charges the full
domestic tariff (EUR 0,56) — a price which is 25 % above the estimated
average cost. [...] For the purposes of the present Decision and in the
absence of reliable cost accounting data, the Commission finds that the
estimated average cost of delivery for incoming cross-border mail [...] may
serve as a benchmark to estimate DPAG's costs in this respect. As
mentioned above, DPAG charges the full domestic tariff [...], i.e. aprice
which is 25 % above the estimated average cost and the estimated
economic value for that service.

L2107 YW NYXI™NT MYV DR 7170 TR TIIRG 03 1Y 7199 7070 M2
Yy IM1T,0°IR 0PIRYIA 029310 02770772 ,NIIMR NI YW IRIT NNANW N1InY
N2WY MIPY ANPT MR NYAR DINKR L1 YV 2Lany niom mysinm nnby
1237 PAPY PI0DY 7IM INTI MRIAW RIT NIIWY 1WA 70 09X ,DIDINNT
DRIV IAPR2 PANAY TIART TNXY I ARIIN 930 DX .TIDM R NIPYY H¥m 25%2
NIWDRM 12 ATAYTR DWW 00N HRI2 21T 3 AIIWYY OBIPRI TIPRY 03

.40 w71 »°y% ,Deutsche Post AG 171y 89
.162,156 00,00 90
.165—163 00,00 91

797



VYWUR NN 0O0aWD 9% TV

,LP0IMYIT NIMPYY PYn 20% 2w ©ITILD 3 AR LNIINR DYV MDY NBON P13
IRT RIT,0°70an YHia

0117 YW NIINN hIv? oYY vHWHI N2 03 3,701 T MMy AT X KD
T23W 1ANT MWRD 73 11°%¥2,20% YW M7 77 NPRI wHNw Sasol 17°1¥3a 3pIEK
IPR TANW PANT D KON 7IPONT ,MIPYAN 20% 1 NPMIYHWH TN PRIDIMNT Pva
92,1997

19787 PV 7337 YY Wi oW RIT DIV ,*12YR VBWHT DR 03 77 PPIva PO 0%
n*23 5 0P %4,07anI7 03 791 93,X9N2 X223 N2OMa TINYNT .TIDIM NP 15N
7 ,16%"0 O MWW LIMOR ARIT ANAN ,NIPYY YYn nwiwn T RINW 1nn
921TRWS NDIIR K> I 7997 ,072m77 D DY .0 nwant Ym1 XIWI 20%731 NIND IR
%Y NITIR 19987 DR YT 12317 DX NN IRINI 127TM WKRD LTI0 MI¥INI
0D I KT ,TIDIDT PANT NR 2W? 79I 13787 NIRT NIINDY,IINT YW NNNKRT
192 93TR PPMIDXR D172 2PNYIYY VOWHT N2 03 ,YNON vYN DX P3.NIINRN
I Y PIRA 713°m0 QWY 12 ¥1api nww Yw 737 777 DRI M2 nnn nR Sasol
96: 9993197 > 2V 123w RN 2w INITIDIM NRYIa TR 20% YW 777 YW

Ancient support can be found for this finding [3”7 — 20% 2w 777]. The
TALMUD (Baba Bathra 90a) ruled that if the profit gained was more than
16.67% it was regarded as excessive.
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