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Political Criminal Trials in an age of Terror
Leora Bilsky

1. Introduction
My paper deals with the question of boundaries. W&dhe relationship between the
boundaries of a political community and the scopée applicability of criminal law?
These questions are part of a broader inquiry eh@en engaging in during the last few
years, considering the political criminal trial dmgh the prism of liberal theory. In
particular, 1 am interested in the relations betwdlee development of International
criminal law and national criminal law. Elsewherbdve criticized the broad definition
of universal jurisdiction as creating new risks fmlitical trials® In this essay | would
like to consider the other side — the role of nalocourts in criminalizing political
conflicts. In particular, |1 present the questioonfr the perspective of thehanging
boundaries of criminal law. | address the issuebofindaries with the help of two
borderline cases that were tried recently by Iskamirts. The one case, the trial A¢mi
Bashara, an Arab-Israeli Member of the Israeli Parliaméhie Knessét dealt with a
speech given by Bashara in Syria in favor of thied®mian right to "resist". The second
case, the trial oMarwan Barghouti, a Member of the Palestinian Parliament and a
political leader in theFatah faction and the militarylanzimfaction, revolved around
speeches he made in support of the violent upragagnst the Israeli Occupation and of
supplying weapons and financial support to the etags of terrorist acts by members of
his organization. In both cases, the path to timaical trial passed through the category
of "terror", which was translated into specificrainal offenses. | will argue that in both
cases, the trials were not regular criminal trislst, rather, political trials in which the
very legitimacy of the use of criminal law was sdue. It must be stated in the outset that
my identifying the trials as ‘political’ does note@n that they should be forbidden, rather,
that we have to engage the unique problems theyagsig in an honest way, and to

devise ways to address these difficulties. Accaigin will attempt to point to the
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difficulties that emerge when terrorism is brougttb the scope of the criminal law, as
well as to the particular difficulty of a court wk&ied with one side of the conflict to

adjudicate in such cases. | also identify, the peeted risks these trials carry for the
political authorities and weight their potential as(limited and confined) space for

hearing the Other’s story.

2. Friend and Foe
Liberal criminal law is based on the rejection afidentity-based approach to crime and
replacing it with an action approathThis popular view was the subject of criticism by
the German jurist Carl Schmitt (who under the ThiRdich became an adovacte of
Nazism). Schmitt pointed to a contradiction withberal legal system. On the one hand,
it is committed to an action approach to crime.tmother hand, the very boundaries of
the protection of the criminal law are drawn acaogdo an identity-based approach, one
that differentiates between friend and foe, citizend enemy. InThe Concept of the
Political, Carl Schmitt writes about the “political enemy”:
The specific political distinction to which poliit actions and motives can be
reduced is that between friend and enemy ... Théndtgin of friend and enemy
denotes the utmost degree of a union or separatbnan association or
dissociation ... The political enemy ... [is] the eththe stranger, and it is
sufficient for his nature that he is, in an esplgciamtense way, existentially
something different and alien, so that in the errecase conflicts with him are

possible

According to Schmitt whoever is considered a ‘fdeis regarded as residingithin the
internal circle of the law—she can be a law-abidifigen who might get into a political
argument over the basic values of society, or simebe someone who takes the law into
her hands and thereby breaks it. She is than cemesida criminal, regardless of whether

the action stemmed from an opposing political aoldgical value system. Someone

2 George E. Fletcher, Rethinking Criminal law (Basthittle, Brown, 1978) 343-349 (Fletcher explains
the difference in terms of ‘tainting’ versus ‘blargi).
% carl Schmitt, The Concept of the Political 26-Bu{gers Univ. Press, New Brunswick, NJ: 1976).



outside the circle of the polity, on the other hatah be either a friendly outsider, which
we have no problem with, or, and this is more intgoat; can be turned into the “enemy”.
With the enemy we do not use criminal law. We miggdgort to violent conflict, called
war, and then there is a whole different set ofliapple laws: the laws of wdrin other
words, violence is a permissible tool, dependinghendefinition of the actor (as ‘friend’
or ‘foe’).

What we have seen in the last few years is a psocEs blurring of this line
between the internal and the external and betwaennal law and the laws of war, and
this has been done through the concept of ‘terle.hear expressions such as the "War
on Terrorism" and, at the same time, expressiongeghrding terrorists as mere
criminals. This confusion indicates that there weaire to distinguish terrorists from the
community, from the ordinary ways of protesting dmdaking the law (treating them as
the ‘enemy’). But at the same time, we want to didpae the actions of terrorists and
do so by criminalizing them, by resorting to ordynariminal trials against them. But by
resorting to the criminal law in these cases, wiaatindicate that the accused belong to
the internal circle of the polity, and he has tewer it according to the community’s
laws. On the other hand, by using the frameworgrimhinal law, we no longer recognize
his right to resort to violence as a ‘collectivght’ between warring states, a right still
recognized under certain conditions by internafidaa.’ In other words, we deny the
accused the right to rely on his ‘political motinas part of the general rejection of such a
move by liberal criminal laW.Thus the distinction between the internal andetkternal,

the citizen and the enemy, is blurred through eaf criminal law.

* In other words, criminal law assumes that violeisago longer a legitimate response within socéetst
the monopoly over its use is handed over to the sliaternational law, on the other hand, stillogizes
the legitimacy of the resort to violence in somsesa(‘just war’), but only when undertaken by retdagd
collectives. Fletcher explains that war crimesdeat the frontier between these two legal orders. titgn
one hand, the alternative legal order called wppsesses the identity of the individual soldier and
insulates him or her from criminal liability; onetother hand, the international legal order novd$ol
individuals accountable for certain forms of immarad indecent treatment of the enemy.” George
Fletcher Liberals and Romantics at War: The Problem of Guilee Guilty 111 Yale L.J 1499, 1518
(2002).

°|d. at 1522.

® This is so because of the commitment of liberhitral law to exclude ‘motive’ from its consideraui of
responsibility. For a critical assessment of tHe of political motive in liberal criminal law seélan
Norrie, Crime, Reason and History 35-58'@d., Butterworths, 2001). For a response see,ohytBuff,
Principle and Contradiction in the Criminal Law: Maes and Criminal Liabilityin Philosophy and the
Criminal Law 156, 179-184 (Duff ed., 1998). Foriateresting American case in which the judge’s



3. Kirschheimer: Political Trials and the Element d Risk

Traditional liberal response to this difficulty wasme of boundary drawing. Liberal
theorists developed a binary structure that shatistynguishes between criminal law and
international law, and discuss under which rubrie should deal with the ‘terrorist’.
But this solution only avoids the problem | am rragshere since it does not acknowledge
the process through which one is defined as ‘friemdfoe’ in criminal trials. Perhaps a
new conceptual framework is necessary, one theapsble of honestly acknowledging
the existence of political trials, while drawingethmits of their legitimacy. | submit that
such clarification lies in a liberal theory of pidal trials? The concept of the political
criminal trial is useful since it retains both tledinary (the criminal act) and the
extraordinary (the political deed) senses of tl.tThe question of how to assess the
legitimacy of a political trial (as opposed to &dsv trial”) has been examined in the past
by various liberal authors. | would like to relyrbeon the writings of Otto Kirschheimer

in order to assess the new development of crinzimgjiterror in national courts.

Kirschheimer identified a double role to the crialipolitical trial. On the one
hand, it is a criminal trial—that is, we are loaiawaysomeone who has breached the
criminal code. When this is done to a politicalufig, we are also removing him from the
political game. We delegitimize him because wearmeér need to discuss and argue with
his political views, since he broke the "social ttaat" by resorting to criminal activity.
On the other hand, using criminal law against atipal adversary legitimizes the-

powers-that-béecause their own political motivation is camoudddy the trial and the

attempt to take into account political motive imerto exculpate a defendant, a clergyman who baoke
court order restraining him from protesting in &o®ion clinic, was categorically rejected as amwieof
law. See, United States vs. Lynch 162 F.3d 73232d1998).

" There is a third way, the US government view, agiog to which the laws of war apply only between
sovereign states, thus making the terrorist somgtlite Schmitt’s famous exception: the person vwho
placed outside the social order and the law (HotHaws of war and the criminal law) by the arbigra
decision of the sovereign. Military Order of Noveenid3, 2001 (Detention, Treatment, and Trial of
Certain Non-Citizens in the War Against Terrorissb)Fed. Reg. 222 (two months after the 9/11 attacks
and one months after the bombing in AfghanistarabeBresident George Bush declared that the 9/11
attacks were an “Act of War” and that all non-U8zeins detained by the United States in relation to
terrorism would be tried byilitary commissior) The US position is different from the stanceressed
by the Israeli authorities in the Barghouti triat,cording to which “illegal combatants” do not gnfbe
status of “war prisoner” and thus can be subjectitainal trials. SeeTP.H 1158/02, State of Israel v.
Barghouti (Tel Aviv District Court, Jan. 19, 2003).

8 Ronald DworkinWhat the Court Really SaitYol. 51, Num. 13, N.Y. Rev. Books (August 12, 2R0
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moveis presented as an ordinary actooiminal prosecution—especially in light of the
fact that domestic criminal law does not distinguis general between different motives
for murder and it does not recognize “collectivéf defense” as opposed to individual
self defense. A successful political trial for thathorities is one that transforms a
legitimate political adversary into a criminal wileosriticism the authorities no longer
have to address politically. The risk here is timathe framework of this process, the
defendant might manage to expose the politicalvattn of the trial and use the trial to
delegitimize the authorities. The trial is theneaked as not a criminal prosecution but
rather as a political persecution. This is a kifica diigh-risk game, and the entirety of
Kirschheimer’s writings on this issue is directeddentifying this game and considering
the constitutional possibilities of expanding thpase of opportunity for the defendant
and in this way expanding the risk for the authesiand the space for political debate.

Deliberative democracy writers have devoted gréfrteto showing how the
breadthof political discourse can be widened and therefogngthen the concept of
citizenship in liberal democracies. Resorting tomanal law threatens to narrow the
political space in which conflicting groups debdite basic values of society. In the
political criminal trial, the defendant is portrayas the Other to the community, since he
broke its most fundamental values, and the groaphh claims to represent is thus also
delegitimized. However, when we deal with terraigtho are considered as the Other to
society, it might be that by deciding to conduariminal trial against them (as opposed
to administrative detention or political assassamgt the authorities also contribute to the
possibility of a political debate, although in aryweconstrained and a-symmetrical

manner.

4. Political Trials and Radical Difference

Every political trial begins with what can be chasized as a situation of radical
difference. This is a situation in which two growpish antitheticalor irreconcilable ideas
about law and society meet in court. The confbctadical in the sense that the two sides
cannot agree on the substantive law that govemgigpute (and in extreme situations

not even on the evidentiary and procedural ruleg tan be legitimately applied to



resolve it.) The controversy cannot be resolveelgddy legal means since it does not
concern a legal question such as the interpretadfothe law or a factual situation.
Rather, it raises the preliminary question of wHedal system has the right to adjudicate
the conflict and which tribunal has jurisdictionesvthe case. Put differently, even if the
defendant committed the alleged crimes, thereggestion whether the defendant should
be answerable to the adjudicating court. In eféaath side calls for the recognition of a
different historical narrative, and to a differesdurt capable of adjudicating the case
accordingly. In such cases, the triad structurtheftrial collapses into a binary structure
of two opposite partiegacing each other in a power struggle without anepted
overriding law that can function as arbiter. In@adinary trial, the two disputing parties
can bring their case before a third party, whosstjpm as an outsider to the dispute can
guarantee its impartiality and thus give legitimaoyits ruling. In cases of radical
difference there is no sucthird party, because the court itself is deemediy of the
parties as its adversary, and the legitimacy otthet is therefore called into question.
Aware of these difficulties, Kirschheimer triedjtwstify these trials from a liberal
perspective by pointing out the space of opporyunftened up to the defendant in a
criminal political trial. He explained that thisape of opportunity is allowed to enter into
the political criminal trial not because of the dowill of the authorities but rather
because it serves their long-run interests. Thee political authorities have the power to
use the criminal trial as a completely sham pesacwf the regime’political enemies,
and give no independent discretitmthe court. However, the court’s ruling in such a
case will fail to provide the authorities the l@midcy that they seek since it will be
viewed as a mere political instrument. So in sucbase there is no reason for the
authoritiesto turn to the court in the first place to neuizaltheir political enemies. The
authorities could use the tool of assassinatiomartial law, for example, as a more
efficient mode for dealing with political adversssi(especially when the violent conflict
between the groups is still going on). Therefore wery decision of the authorities to
conduct a criminal trial is indicative of their @mest in gaining legitimacy from the
court’s ruling, and this can be done only if a agrtdegree of separation of powers is
upheld According to this analysis, the powers-that-besase of their self-interest, will

guarantee the court some margin of autonomy. Tieeasting question for Kirschheimer



is, therefore, not whether the trial is politidalit whether and how the court can take the
opportunity to expand its independence, and whethdrhow the political defendant can
make use of the opportunity to expand this mardiopportunity. Under this analysis,
the goal of the political defendant is not simpbywin the case, but to reintroduce the
political element into the criminal trial by caugirthe risks to the authorities to

materialize.

5. Two Strategies of Political Defense

It is possible to identify two main approaches tgdditical trial on the part of the
defendant. One strategy is to accept the rulei@fgame and try to play according to
those rules, the existing rules, hoping that, bgnivig her case on its merits, she will
embarrass the authorities and show that the casenavanore than a political ployhe
other possible strategy is complete non-cooperatiefegitimizing the court by saying,
"This court has no jurisdiction over my case. Yan d¢ry me, but | will not legitimize
you by appointing lawyers or by cross-examiningrywiinesses. Do whatever you want,
I am here only as a symbol of your power over ihis,is the rule of forcand not of law,
because you forced me to be here—you cannot foecéontalk, or to defend myself, or
to play according to the rules ... your rules."” Thelybem with this strategy is that it does
not really allow the defendant the opportunity tegent a different narrative court and
usually she just loses the case.

These two strategies were adopted by Bashara argh®a4i, respectively. In
order to understand their different choices, wedneedelve into some of the details of
the political backgrounds to the cases, to idertki/points in which “radical difference”
was manifested. In both cases, the State of Ideztled to conduct a criminal trial in the
regular, civilian courts. In the Bashara case,aitl o overcome the political immunity
enjoyed by Knesset members, in the Barghouti daseuld have opted for a military
court instead. In choosing to conduct the trial emdegular procedure and general
criminal code, the conflicts were further removeahi their political context. Choosing
civilian courts in the Barghouti case was the fist¢p in the legitimization of the
authorities, because if the case is deliberatademmilitary courts, it does not enjoy the

allure of the ‘rule of law’. Nevertheless, unlika prdinary criminal trials, in such



political trials the court’s legitimacy is calledto question because there is a collision of
narratives about the basic values of the Statetandourt is committed to one particular
narrativein advance.

In both of these cases, the defendants are gadligaders, and, most relevant to
my thesis, both defendants advance narrativectmpete with the hegemonic narrative
of the basic values of Israel. Azmi Bashara issxadli citizen, a Member of thénesset
and a political leader of a party that is idendfiwith the ideology of turning Israel into
“a state of all its citizens” as opposed to a “Bwand democratic state” as the basic
(constitutional) laws of Israel now define it. Baoyiti, on the other hand, is not an Israeli
citizen; he is a Palestinian resident of Ramal&lpolitical leader in th&atah, and an
elected member of the Palestinian Parliament. Henptes and supports a political
platform that denounces the Israeli occupationhef territories and advocates military
resistance to the occupation as an expression ef Rhlestinianright of self-
determination. Barghouti, in contrast to some nrackcal Palestinian leaders, advocates
limiting the violent resistance to the Occupied riteries (that is, against soldiers and
settlers), and claims that this restriction mak&s iesistance actions legitimate under
international law?® This narrative collides with the Israel’s narratiin its own recent
“war on terror”, a narrative that does not distiisuacts of violent resistance and defines
them all as acts of terror.

In both cases, the underlying theofethe two competing narratives is, of
course, the ongoing conflict between Jews and fakess in the region. The one
important difference between the trials is thattizaa is an Israeli citizen and an elected
Member of the Israeli Parliament. This means thatdoor is open for him to compete
with the accepted Israeli narratiaé the political level and to incorporate his viefliss
political motive) into the law. In his trial, thdoze, he chose not to question the very
competence of Israeli courts to judge his actiddewever, he claimed that, under

existing law, he was answerable only to Kressetsince political speeches of members

% The International Law has recognized graduallyeti-determination situations where a people resort
force against a colonial power as not merely irdematters. The Consensus Definition of Aggression
(1974), which was adopted by the UN General Assgnpioesented in article 7 the right of people &adit
to but forcibly deprived of the right to self-deténation, ‘to struggle to that end and to seek i@uive
support, in accordance with the principles of theu@er and in conformity’ with the 197 Declerati@ee
Malcolm N. Shaw, International Law 1036-1039' ¢, 2003).



of parliament enjoy immunity. Bashara argued thébe court ruled against him on this
preliminary question, and asserted its authorityatjudicate the case, it would be
redrawing the lines of legitimate political speecHsrael—and making Arab opposition
a criminal activity'! The State denied the validity of this claim, eimileg that Arab

citizens of Israel and Arab Members of tkeessetmost certainly deenjoy freedom of

speech, but Bashara crossed the line when he addocmlent actions of resistance by
Palestinians to the Israeli occupation. Legallydhses also differ in degree of legitimacy
because the charges brought against Bashara cofsmach” that creates a risk of
materializing in the future, whereas in the caseBafghouti, the risk had already

materialized and he is therefore accused of mwadeérof being an accomplice to murder.

6. The Barghouti Trial

Has any risk to the Israeli political authoritieaterialized in this trial? Barghouti’ trial is
particularly interesting because, within Israegrthis an ongoing debate about whether
assassinations of Palestinian military and polifieaders are lawful. The Israeli Supreme
Court has not ruled yet on this mattélOpponents of assassinations in Israel advocate
criminal trials instead of resorting to assassorai (as was done, for example, with
Hamas leader Sheich Yassin). So in a sense, iiffisutt for those in Israel who criticize
the lawfulness of the assassinations to really eomdthe Barghouti trial. The State, on
the other hand, has had a choice between resadirtge political/violent action of

assassination and conducting a criminal trialldbdad a choice between military court

1 At the time of writing this question is still pend before the Israeli Supreme Court sitting asghH
Court of JusticeSeeH.C.J. 11225/03 MK Azmi Bishara, et. al. v. Theokttey General, et. al. (case
pending). A summary of the claims posed by theipetr isavailable at
http://www.adalah.org/eng/legaladvocacypoliticapgih1225 See alsdlection Confirmation 11280/02
Central Elections Committee v. Ahmed Tibi 57(4) ILRIsrael Supreme Court, 15 May 2003), in which
the Israeli Supreme Court has reversed the Cealieation Committee’s decision to withhold Bashara’s
party, NDA (National Democratic Assemley), from figpating in the general elections because of its
policy of turning Israel into ‘a state of all ititizens’.

12 5eeH.C.J 769/02 The Public Committee Against Torturésiael, et. al. v. Government of Israel et. al.
(case pending). The petition by attorney AvigdoidRen in Englistavailable at
http://www.stoptorture.org.il/eng/images/uploadedblications/76.pdfOpponents to assassinations also
refuse to see the act of assassination as a legitimean of self-defense under the laws of war.aFo
discussion about international law and the usesséssinations (called also “preventive killing” or
“targeted killing”) in the light of United Stateahd Israel’s policy see, George Nolegventive Use of
Force and Preventive Killings: Moves into a Diffeté.egal Ordey5(1) Theoretical Ing. L. 111 (January,
2004).




and civilian court? It is clear, therefore, that by resorting to dauil court proceedings,
the State has tried to achieve legitimacy in theseyf the world. But this introduces a
political element to the trial and makes it a vguestionable process, since it is based on
a situation of “radical difference” and since tleit belongs to the political community
that is currently engaged in a military conflictthvithe group represented by the
defendant. The trial thus has the potential of gralizing an ongoing political conflict.

In order to assess the space of opportunity opdrnedhe court we should
consider two questions: First, did the trial previd stage for Barghouti to explain his
opposing narrative, thus allowing the judges aredIfiiaeli audience to hear a different

story about théntifada? Second, did the trial create any risk for thadBrauthorities?

One big risk did materialize in the trial, andsthivas the rejection of the
prosecution's conception of the trial. The Isrg@lbsecution wanted to build a case
similar to the Eichmann trial in which the defendenfound guilty for all the terror acts
committed by subordinate members of his organimafite trial thus could function as a
forum for telling the story of Israeli victimizatioduring the seconbhtifada. The Israeli
prosecution's conception was that since Barghalwoeated and supported theifada,
any terror action taken by his group could be lagted to him. In order to achieve this
political aim within the context of a criminal thjahe prosecution had to resort to Israeli
criminal law. This body of law, like many criminabdes in liberal democracies, is based
on individual responsibility and rejects the cortoefocollective responsibility” In order
to convict Barghouti for all the terror attacks cuitied by members of his group the
prosecution had to provide an expansive interpogtadf who is an accomplice to a
crime. The prosecution claimed that the mere fdcbe&ing a high political leader

advocating acts of violent resistance and providingncial support and weapons to the

13 The Israeli Prosecution claimed that the choiceosfducting the trial within the civilian or militacourt
is under its own discretion. The court acceptes @éihgument, ruling that regulation 2 of the Act of
Jurisdiction and Legal Assistance that establishegurisdiction of Israeli courts over Crimes coitted
in the occupied territories by Israeli citizens lgtexplicitly excluding Palestinian residents, daes
override the Criminal Penal Code that establiseg#arial jurisdiction over the case. Comparehte tase
of H.C.J. 10519/04 Razawi v. Israeli Police anceadHpetitioner who was a resident of east Jernsale
asked to be arrested and tried in Israeli couitsraléing to the general criminal code since it isdved to
better protect due process rights of criminal dééen. State claimed discretion over Palestiniaitleess
and preferred military option in this case.)

14 For elaboration on the tension between colleajivié and criminal law see, Fletchaypranote 5.
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people conducting the violent resistance, makedeader personally responsible as an
accomplice for all the terror activities committieg the group he leads. Furthermore, the
prosecution claimed that not only was Barghoutaecomplice to murder, he could also

be considered a principle actor.

The court rejected the prosecution's line of argumeindermining it's most
important political message. How can we explairs flaict according to political trials’
theory? Here we must pay attention to the dynaroicsesorting to national courts
according to domestic criminal law. Accepting tiiguanent put forth by the prosecution
threatened to destroy a cornerstone of Israeliinehaw, the need to prove individual
responsibility. In order to convict Barghouti theuct will have to erase the distinction
between principle actor and accomplice, betweertiqallleader and criminal actor. The
judges refused to allow for such an expansion & kaw. This is exactly what
Kirschheimer talked about: In order for Israel avé the trial recognized as legitimate by
the international community, it had to put Barghaurt trial in ordinary courts according
to the general criminal code. But trying him undemestic criminal law meant that the
proceedings were subject to the judges’ eternatemnwith precedents and therefore
could not afford to accept such an expansive inggation of the law. Just as an aside,
the judges in the Eichmann trial faced the samendita, with which they contended by
relying on the "special law" of the Nazis and NaZwllaborators Law, 5710-1950, and
applying the special category created in the Lawcames against the Jewish people”
and “crimes against humanity®.By so doing, it safeguarded ordinary criminal fxem
undesirable expansion. Yet, the Eichmann’s coudioghto rely on the special law
against Nazis and their collaborataldg] carry the potential to undermine the legitimacy
of the trial since it was harder to show that Eiehm had been judged like "any other
criminal".*® The judges in the Barghouti trial, in contrasipld not resort to this special
law, since “crimes against the Jewish people” amrdries against humanity" have never
been incorporated into the criminal code and thledgegories were reserved for crimes

15 C.A. 336/61 Eichmann v. State of Israel 16(3) 2633 (Supreme Court of Israel, 29 May 1962).

16 See criticism by Hannah Arendt on the court’saretie on “Crimes Against Jewish People” as oppased t
the universal category of “Crimes Against Humdahityannah Arendt, Eichmann in Jerusalem: A Report
On The Banality Of Evil (N.Y., The Viking Press)@3).
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committed during the Nazi period. The judges thaeefdismissed thirty-three of the
thirty-seven counts of murder Barghouti was charg@l as irrelevant and found him
guilty of accessory/incitement to murder and murdeonly four instances. In each of
these events, the court found that direct involvenman the part of the defendant had
been proven. Thus, the principle of individual @sgibility was kept. The mere political
activity such as political speech encouraging amjitresistance, or of providing financial
support to terrorists, did not suffice in the ctustiew to turn Barghouti the political
leader into a murderer. The defendant, the coylagmed, “cannot be attributed with the
general and sweeping crime of premeditated aidnthabetting of murder for each and
every terrorist attack only due to his general &awass that his people are executing

attacks using weapons and funds that he secureteor.™’

In terms of criminal law, Barghouti was convictedt fmurder in four instances, so it
was a legal victory for the prosecution in thisped. In terms of politics, however, the
Israeli authorities failed to criminalize the paél leadership of the Palestinian people as
such for turning away from the Oslo agreement ahdosing the path of violent
resistance. The court therefore found a way of taaimg its partial- autonomy from the
political authorities?

Where politics did gain the upper hand, howevers wathe preliminary stage of
the trial in which the court’s jurisdiction was ddrated. The Barguouti trial proceeded
in two separate stages. During the first stagelirdpavith the court’'s authority to judge
Barghouti, whether he is at all subject to thesgiction of an Israeli court, the defendant

cooperated with the proceedings and raised segesainds of legal objectiortS.But

Y TP.H 1158/02 State of Israel v. Barghouti (Tel-Aviffa Dist. Ct., May 20, 2004), para. 171.

18 For elaboration on the concept of ‘partial autogoim political trials see Robert Gordon, “Some @l
Theories of Law and Their Critics” ifhe Politics of Law41-61 (ed., David Kairys, 3d ed., 1998)(New
York: Basic Books).

19 Barghouti was represented during the detentiong®ding, in which the claim against the court’s
jurisdiction was raised by his lawyers. Howevewyits not resolved by the court at this st&pgeB.SH.
92134/02 State of Israel v. Baghouti (Tel-Aviv-dabist. Ct., Dec. 12, 2002At the opening of his trial,
Barghouti’'s preliminary claims against the coujtissdiction were presented by him already withieggal
representation, in his ‘speech’ he declared tha tourt and the Public Defense represnts thelilsrae
occupation and are here to defend it. ... There isdiotment against me. | havn't read it nor haard. |
do not recognize it". The court’s decision thatass jurisdiction over the case refered to Bargfelégal
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once Barghouti lost in this matter, he ceased topemte with the proceedings. The
entire trial was then conducted without his coopena which is in essence how he tried
to de-legitimize the Israeli coufl.This was an interesting move because the judges, w
are used to playing the role of umpire in a tnialing above the two adversaries, had to
try and imagine Barghouti's position in order t@ply the missing side of the story. The
defendant, on the other hand, saw himself in diceaflict with the tribunal and not just
with the prosecution. As Barghouti declartedJudge Sirota, “I am a political leader, a
member of parliament, an elected leader of thesBalan people ... | am fighting for
peace and for the rights and independence of mgl@ea | do not recognize this court,
it is a court representing the occupie?sThe defendant, who was obligated by the court
to be represented by the Israeli General Publicedr, refused to advance a legal
defense. With this performative act of refusal hesvable to expose the rule of force

underlying this trial.

[maybe drop

Did Barghout managed to use the trial to advancalt@nnative narrative to the Official

Israeli one? As explained, the defendant, who whkgated by the court to be

represented by the by the Israeli General Publiteixker, refused to advance a legal
defense. However, the court did allow him to use ¢burtroom from time to time as a
stage for advancing his political narrative. Thtisg trial became one of the most
interesting meeting points between the Israeli Batestinian narratives regarding the
collapse of the peace agreement. According to teeaging Israeli narrative, Barghouti

represents the Palestinians’ betrayal of the pplasi of Oslo. Criminalizing him was,

above all, clearing the Israeli political leadepsbf all responsibility for the collapse of

the peace process and the violence that had enBagghouti, in contrast, advanced the

(missing) story from a Palestinian point of viewcoarding to him, it was Israel that had

arguments that were presented in the detentiorepding and rejected them. TP.H 1158/02 State aélsr
v. Barghouti (Tel-Aviv-Jaffa Dist. Ct., Jan. 19,08).

2 The defendant refused to appoint a lawyer to HifxiBke court ordered the Public Defense to represe
Bargouti. TP.H 1158/02 State of Israel v. Bargh¢lel-Aviv-Jaffa Dist. Ct., March 27, 2003). Howay
lawyers from the public defense office did not dym active defense since it would thus act agétss
client's wishes. For elaboration see K. Mann and\@iner,Creating a Public Defender System in the
Shadow of the Israeli — Palestinian Conflié8 N.Y.L. Sch. L. Rev. 91, 111-122 (2003).

L Globes, “Intifada at Sirota’s Trial” [author’s trslation], 9 October 2002.
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broken its promises and had continued to buildesetints after Oslo and to make the life

of the ordinary Palestinian harder and harder:
“I am a person who lived and was born under Is@&tupation, and | know what
occupation is. Maybe for you it is dominating arestpeople, and you are proud
that you conquer and you have the power over thestaans. Occupation is
killing and murdering a whole nation. It steals thefrom the individual ... This
month, ten years ago, Arafat and Rabin signed ameagent of mutual
recognition ... | was one of those who led to thiseaghent and approved and
encouraged it, seeing in it a new opportunity fa two people ... When Rabin

was murdered we paid the price ...” [author’s tramsia].

The audience Barghouti was addressing in his @peéches was very clearly the Israel
people. Thus, for example, in his closing speeehsdid, “How can Jews who suffered
and underwent the Holocaust ... how do they alllo@ntselves to use such unacceptable
ways against another people?” [author’s transl&tion

At the level of competing narratives, the court waswilling to accept
Barghouti’s narrative as a relevant defense taiimsinal actions. Deciding on the matter
of jurisdiction, the court rejected Bargouti’'s cention that he should be subject to the
rules of Public International law and enjoy thetisteof a ‘prisoner of war’ since he was
in essense a ‘freedom fighter’ for the Palestimight of self-determination. In response,
the court distinguished between ‘legal fighter’ difidgal fighters’ and explained that the
later cannot enjoy the status of ‘prisoner of ward therefore are legitimate subjects to
criminal law?? Bargouti further claimed that he enjoyed the @ction of International
Criminal Law since he restricted his people to e¢argnly military targets and Jewish
settlers within the occupied territori&s.The court rejected the distinction between
different categories of civilians (settlers andaedres within green line.). In effect, once
the argument against Israeli jurisdiction over Bamgti had been dismissed, the court

ignored the collective and political aspects of ¢hienes and focused on determining the

22 Judge Tal, TP.H 1158/02 State of Israel v. Bargjh@el-Aviv-Jaffa Dist. Ct., Jan. 19, 2003).

% See, e.gTP.H 1158/02 State of Israel v. Barghouti (TelsAJaffa Dist. Ct., May 20, 2004) para. 42
(quoting the words of the withess Radaida who empththat Barghouti was willing to supply him with
weapons only so that he would act against soldiedssettlers)See also, idpara. 49 (quoting the witness
Amur delivered that Barghouti told him that miliyetargets are to be preferred over civil ones).
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individual responsibility of the defendant, as regd by the criminal law. Thus, having
dismissed the “political motive” as irrelevant, tt@urt then turned to examine Barghouti
personal responsibility to acts of murder. The lfiresult is a legal narrative that is not

different from any other criminal case.]

7. The Bashara Trial

| will devote much less spate discussinghe Bashara trial, as the decision in the case is
still pending® Dr. Azmi Bashara is one of the founders Bélad the National
Democratic Assembly, and a member of the IsraelidPaent since 1996. On November
7, 2001, theKnessetvoted to lift Bashara's parliamentary immunitydam November
11, 2001, the Attorney-General filed two indictneeiaigainst him. The first indictment
charged Bashara with violating the Prevention afdreOrdinancg1948] in two public
speeches he made, one in the city of Umm al-Fahemugust 5, 2000, and the other in
Kardaha, Syria, on June 10, 2001, at a memorialcgemarking the first anniversary of
President Hafez al-Assad’s death. In the memogaliee were present leaders of the
Hizbulla party. The indictment claimed that Bastmrapeeches were a call for
committing terrorist acts against Israelis. He wiadicted for supporting a terrorist

organization.

The speech by Bashara for which he was indictaddtae following:
“It is no longer possible to continue without egiag the realm between the
possibility of a full-scale war and the impossityiliof surrender. The Sharon
government is distinguished by the fact that it eanto power after the victory of
the Lebanese “resistance” which benefited fromethiarged realm that Syria has

continuously fostered between accepting Israeltatks regarding a so-called

24 Bashara was brought to trial in two cases: onddfititating visits to Syria for Arab-Israeli citens (the
case was dropped); the second for political spesksbenade, in which the preliminary decision fréra t
Israeli Supreme Court as to whether the law oftigaliimmunity covers these speeches is still pegdi
The combination of the cases was meant to cred#ter begitimacy for the criminal prosecution (sirite
showed an ‘action’ basis for prosecution that dusgnd ‘speech’. However this legitimacy was
undermined when court rejected the first case efadoration on the politics of these trials seendli
Sultany and Areej Sabbagh-Khoury, Resisting Heggmdhe Azmi Bishara Trial (in Arabic and Hebrew)
(Mada, Octobep003).
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comprehensive and enduring peace and the miligatipro This space nourished
the determination and heroic persistence of theéeleship and membership of the
Lebanese ‘“resistance”. But following the victory difis “resistance”, and
following the Geneva summit and the failure of “GarDavid”, an Israeli
government came into power determined to shrinkrdadm of resistance, by
putting forth an ultimatum: either accept Israeliistates or face full-scale war.
Thus, it is not possible to continue with a thirdiywthat of “resistance’—
without expanding this realm once again so thatpgheple can struggle and

“resist”...%®

With the Bashara trial, there is what | believeb® an irony, which | want to
identify. It was much more difficult to try Bashatiaan Barghoutbecause the charges
against him were based solely on political speechies term “resistance” that he used
was ambiguous, and therefore the legitimacy otitlaéwas undermined from the outset.
It could be interpreted as an outright adoptiorth&f Hizbulla model of violence, or it
could be seen as supporting the conditions foll digobedience of various sorts. This
guestion is left to be resolved by the court (otfee immunity issue is decided). The
irony is that the speech for which Bashara wasciedi talked about expanding the space
of political action, of creating a third path osigtance, between complete submission to
Israel’s demands and total war. While the crimefarges against him demanded that his
speech obey the logic of a binary system — of ‘fspeech’ or ‘supporting terror’ —
completely erasing the possibility of interpretifrgsistance’ as a civil disobedience
option?®

The question to be deliberated by the court is vidzsthara meant when he used
the term "resistance". While he did not clarify whex he meant violent or non-violent
resistance, he did stress that he advocated aphitdor, at least in his speech, spoke

about expanding the political space. The reactioth® political authorities in Israel to

% The translation of this speech was taken from Bk websitehttp://www.azmibishara.info/The
speech in Hebrew translation appears in H.C.J ¥028blections Committee v. Ahmed Tibi 57(4) ILR 1
para. 31 (Israel Supreme Court, 15 May 2003).

%6 Such a ‘third way’, for example, is claimed togracticed in the last few months in the Biliin sijje,
demonstration against the construction of the Wahonatan Liss, “Lies and exssesive power over
protesters”[author’s translation], ha’aretz, 28y005. >335 912 1991 M1 2°PW :2"% 721 DV ,0°7 NN
(2005 *71228) 77
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this was to reduce the political space by takingayawashara’s political immunity,
symbolically removing his views from the IsraelirRament's agenda, the forum where
he can express an opposing narrative to the atirepassing dichotomy of peace or total
war presented by the Israeli mainstream. The adyooaa "third path” is thus singled
out as a non-political option, made into a crimisdech-act, and therefore, an option the
Israeli public does not have to contend with. Se thal is fraught with irony, and | am
sure that Bashara will take full advantage ofnidded, he began by retaining a lawyer
from Adalah the Center for the Legal Rights of Arab Citizéos Equality, to represent
him — thus stressing the collective aspects oftitia. Currently, the trial judges are
awaiting the decision of the Supreme Court on tiedirpinary matter of the lifting of his
parliamentarymmunity.

How does this trial stand in relation to Supremeur€aecisions regarding
freedom of speech in recent years? Interestingby/freedom of speech question of Arab
citizens has been discussed in the Israeli not asha ‘liberty’ issue but also as an
‘equality’ issue. This dimension has not been dagral part of the court deliberations,
but was imposed externally by the comparison betwien cases’. Thus, for example
two important decisions regarding freedom of speéuh Kahan¥ case and Jabareé€n
case, considered two inciting speeches coloredabigtr colors by a Jewish and Arab
citizens. Legally the cases were decided accortdirtdifferent statutes, and in the former
the court convicted while in the later it acquitte®hd yet, in the press, and in the
juridical reviews both cases were considered tagethus adding the equality dimension
to the debaté’® This equality consideration is even more manifeshe election cases in
which article 7a of basic law: Haknesset is intezégn®® Against this background, it is
important to notice that Bashara was indicted ipesod in which speeches from right
wing leaders, and Rabaies calling for civil disadbade and seemingly inciting to

violence, have proliferated. Yet, the Attorney Qaheéhas so far avoided bringing

27H.C.J. 1789/98 State of Israel v. Kahana 54(R 1145 (Supreme Court of Israel, 27 November 2000);
H.C.J. 6696/96 Kahana v. State of Israel 52(1) 538 (Supreme Sourt of Israel, 2 March 1998).

28 1.C.J. 8613/96 Jabareen v. State of Israel 548)193 (Supreme Court of Israel, 27 November 2000).
29 For further debate on the Jabareen case see EgakBistj Regulating Freedom of Speech in a Divided
Society(30)29 Mishpatim 51. For more on the differenteatp of the Kahana trial see Mordehai
Kremnitzer and Liat Levanon-Morabimiting Freedom of Speech for the Prevention olafice,7(1)
Mishpat uMimshal 305.

% refer to law and to ‘twin cases’
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criminal charges against these leaders (adoptimgjiey of trying to channel these cases
to the political rather than the legal domath)t is also indicative that in a recent reform
to the Law of Immunity of Knesset members, in whibke General Attorney was given
the power to indict without prior Knesset approwalspecific option was added for the
M.K to bring the issue before Knesset committeecases of alleged discrimination

against hint?
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31 This a-symetery was pronounced since the debate'lonatkut’ (disengagement) has erupted. See for
example report on the long deliberation of Attor@sgneral whether to indict Rav Shmuel Eliyahu who
seemed to incite to violence against the Arab andif/il disobedience regarding hitnatkut (see letgrl0
August 2005).

%2 The Parliament Members Immunity Law, The Rightd @bligations of Parliament Members {33
Amendment), 2005.

% Bilsky, supranote 1.
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34 Leora Bilsky,Between Criminal Law and Constitutional Law: Thes€sof Bargouti and Bashara
(unpublished manuscript, on file with author).

19



