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|. Introduction

As noted elsewhere,[ 1] regional institutions set up to manage shared water resources are a crucial

component in the development of stable and effective collective action, the prerequisite to the sustainable
use of such resources. These institutions replace the arms' -length, slow and rigid treaty-making process
that includes largely unstructured and veiled negotiations, followed by an insufficiently informed
ratification process where the deal is almost imposed upon domestic political institutionsin a*“takeit or
leave it” fashion. The traditional treaty-making processistoo slow and cumbersome to respond to the
challenges of sustainable management of shared freshwater. Moreover, this process is susceptible to
manipulations. In contrast, institutions provide (or should provide!) awell defined, widely accessible,
transparent, and flexible decision-making procedure[AE1] . Institutions can reduce small interest capture
by alowing wide representation and providing scrutiny of the negotiation process throughout its
elaboration.;y Eliminating the subsequent ratification would reduces the potential of smaller groupsto

concentrate their capture efforts in the national institutions. Moreover, the personal composition of the
institution’ s bureaucracy can, if properly structured, also contribute significantly to a decision-making
process that is less adversary and permits less capture. Because the structured decision-making process
should rely on the accumulation and assessment of data, decisions wouldill involve less-politicized
personnel. Scientists wouldill process the data, thereby providing common ground that politicians could
cannot avoid in their deliberations{AE2] .31 These institutions would have their own bureaucracy who

would in turn identify the institution’s success and reputation with their own. As transnational
bureaucrats inevitable try to extend their powers, they will naturally push towardform an innate thrust
toward more intensified cooperation. 4y The information disseminated to the general public will

constrain the range of options open to the politicians on the board, and operate as check on their
choices,;5) These mechanisms will provide avoice for all affected interest groups. Institutions that

provide for equal voice are more likely to resolve the collective action problems they face.;g In addition

to voice, such institutions will be able to hold domestic officials accountable for their acts or omissions
by drawing the domestic publics' attention to ineffective domestic regulation of private activities.

The vital importance of transboundary institutions should therefore be the focus of third parties —
governments, |GOs and NGOs — seeking to promote cooperation among states sharing freshwater
resources. Therefore the analysis of the role of third parties must begin by outlining the challenges that
such institutions face in their quest to establish effective and long-term cooperation mechanisms, and the
modalities through which those challenges could be addressed. Part |1 delineates the challenges. Part 111
describes the institutional responses to them and suggests opportunities for third party involvement in
their creation and maintenance. Part 1V concludes.
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I1. The Scope of Transnational Collective Action in the Management of Shared Freshwater

As demands for such resources grow and diversify and supplies become increasingly depleted, more and
more states may be unable to afford unilateral action and may, therefore, seek cooperation. Cooperation
in the context of shared freshwater implies transnational institutions governing the almost daily decisions
that riparians must take. Management of freshwater and their ecosystems consists of a constant, almost
daily balancing of amyriad of demands on arelatively fragile and scarce shared resource. This Part
examines the particular tasks and constraints of ecosystem management, in an effort to identify the scope
of collective action required for an optimal and sustainable use of the shared transboundary resources. |
focus on three questions. What are the purposes of shared management of transboundary freshwaters?
Who are the beneficiaries of such an enterprise? And third, what normative constraints exist in the
management of the diverse interests involved? The responses to these questions lay the groundwork for
analyzing the “how to” questions to be dealt with in Part 111.

(&) The Subject Matter to Be Managed: Natural Resour ces, Conflicting Claims, and Risks

The immediate task of shared freshwater management is, first and foremost, allocating the shared
resource or resources among the diverse uses and users. But freshwater management is often much more
than that. Due to the often-versatile character of freshwater and their diverse uses, questions of allocation
usually entail making value judgments among competing demands. Furthermore, freshwater management
also requires management of risks that are generated by the high level of uncertainty surrounding
management decisions. Hence, our discussion of management tasks reflects these three distinct matters:
supply management, demand management, and risk management.

Supply Management

Frequently we speak of several resources that are inter-linked in awide range of ways: sub-basins
interact within alarger basin; air, soil, and water are interdependent. The quality of one resource
influences that of the others; a problem in one component -- for example, deforestation that creates soil
erosion -- leads to problemsin related resources -- loss of arable lands and flooding.[7] Use of water for

drinking or irrigation reduces the water supply for maintenance of estuarine ecosystems. This
Interdependency between water, air, and soil is captured by the term “ecosystem” and by the call for
“ecosystem management.”[8] As Jutta Brunnee & Stephen J. Toope suggest, “ An ‘ ecosystem approach’
requires consideration of whole systems rather than individual components. Living species and their
physical environments must be recognized as interconnected, and the focus must be on the interaction
between different sub-systems and their responses to stress resulting from human activity.”[9]

It may seem awkward to adopt such an inclusive approach, which may increase the number of
participants in joint management processes and thereby render cooperation more cumbersome. However,
although the inclusive approach does, indeed, portend thisrisk, on the other hand, it also carries the
promise of better management opportunities for internalizing the entirety of the consequences of the
policies pursued. Collective decision-making concerning the complex inter-rel ationships among the
various related resources, such as freshwater, air, and soil, as well as concerning the diverse activities and
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demands with regard to these resourcesis essential for eliminating the import and export of externalities
among members and non-members of the transnational institution. Moreover, the inclusion of control
over several resources under the aegis of a single institution often increases the incentive to cooperate.
For example, a slanted upstream-downstream relationship with respect to a shared river — the classic
example of intransigence — will be rectified if in addition to management of the shared river, the shared
Institution also encompasses the management of transboundary air pollution drifting in the upstream
direction.[10]

The management of shared ecosystems involves avariety of decisions: on the allocation of quantities of
the given resource or resources to different consumers; on the quantities and types of pollutants and/or
pesticides that industries or farmers may discharge directly or indirectly into the ecosystem; on the
establishment of rehabilitation projects, such as waste-water treatment facilities, to protect the affected
resource(s) and increase the yield. Shared ecosystems are highly idiosyncratic. Their efficient and
equitable management requires intensive investment of resources in long-term planning of both the
physical infrastructure and the institutional mechanisms for decision-making regarding allocation and
pricing, compliance monitoring, enforcement, dispute settlement, and crisis management. This section
analyzes and elaborates on the challenges involved in ecosystem management.

Demand Management

Several natural resources -- including clean air, fresh water, arable
lands, and rainforests -- are vital to human subsistence. Unlike
minerals and other shared resources of strictly economic value,
these resources are responsible for a wide array of natural and
human processes and have diverse uses, as captured by the Koran
verse “We made from water every living thing.”[11] In contrast to the

uses of such natural resources as gas and oil, only a few of the uses
of these vital resources can be easily translated into economic
value.[12] Beyond subsistence, these resources also provide a

plethora of uses, including commercial uses in agriculture,
aquaculture, industry, power generation, tourism, and recreation.
The diversity of interests in these natural resources and, especially,
in freshwater has shaped the wide range of possibilities open to
regulators for allocating and managing the resources. The regulation
of water or air is different from the regulation of whaling and
straddling stocks, of nuclear reactors, and of navigation on
international rivers. The former type of regulation is
all-encompassing, requiring that a proper balance be struck among
the conflicting demands of individuals, groups, and corporate actors
and involving diverse concerns, from human subsistence, to
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economic welfare and cultural needs, to recreational activities.
Regulation is constrained by social and cultural factors. In some
Moslem countries, for example, religious edicts dictate that water be
freely accessible to all, thereby depriving regulators of the
possibility of reducing demands through pricing mechanisms.
Hence, the traditional and religious objections to full pricing of water
prevent the governments of Egypt, Jordan, and Syria from curtailing
the rising demands on Allah’s gift.[13]

Prominent among the unique challenges faced by regulators of demand and supply management is
contending with the policy of ensuring “food security” taken by certain countries. Many governments,
particularly in developing countries with unstable water supplies, tend to maintain a strategic interest in
food security. They seek to reduce their dependency on foreign supplies. Strong domestic agricultural
lobbies often press for adoption of policies amed at protecting their produce. As a consequence,
governments strive to ensure sufficient water supplies for providing fresh produce and milk, which might
not be easily obtainable through international trade: The very same agricultural lobbies are responsible
for protectionism in international trade norms related to trade in agricultural products. When imports are
not areliable source of basic foodstuffs, awider margin of food security is necessary, at the cost of
raising the demand for water for irrigating crops. A policy of food security in arid and semi-arid
countries is wasteful, compared to a policy of enhanced trade. But uncertainties with respect to reliance
on foreign sources lead many governments to pursue that inefficient policy.

A further concern for governments in many developing countriesis the impact that restricted accessto
water has on peasants’ livelihoods. For peasants in these countries, water means employment and
maintenance of their livelihoods in their remote villages. Insufficient or costly water supply means
dislocation; and governments are concerned with demographic changes and heightened social pressures
as cities become crowded beyond capacity. Such considerations may weigh against privatizing resource
management. Thus, for example, the establishment in 1981 of a system of private transactions in water
entitlements effectively precluded the poor peasants from this market.[14]

To obtain an optimal and sustainable utilization of vital resources and meet the diversified and constantly
Increasing demands on these resources, decision-makers must collectively and continuously juggle the
manifold and conflicting demands on and supplies of the resourcesin their ecosystems. Management of
ecosystems is, to alarge extent, a matter of redistribution of a natural resource, given certain physical,
economic, environmental, social, and cultural constraints. It is also a matter of setting priorities among
different uses and different users and of designing the optimal structures for making the most of existing
supplies.

Often the management of ecosystems entails much more than balancing supplies against demands. At
times, ecosystem management requires weighing additional considerations, including even cultural and
religious factors when a specific natural resource is areligious symbol for a specific group or when the
resource is a necessary element in the preservation of agroup’s culture.[15] Thus, for example, the
preservation of the Sami minority’s practice of reindeer husbandry, an essential element of Sami culture,
requires the conservation of forestsin Finland.[16] Ecosystem management may thus require attention
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also to the issue of group representation, especially the representation of indigenous peoples, in
decision-making processes.[17]

Risk Management

Ecosystem management is fraught with uncertainties and, therefore,
with risks. This means that decision-making must constantly seek
new information and analyses on the possible impact of certain uses
and practices on the resource or resources in question. These risks
pertain to the impact of diverse activities — use of pesticides and
fertilizers in agriculture, different uses of water, water reuse after
treatment, water installations (such as dam diversion or irrigation
systems), different land uses -- on the survival of the ecosystem, the
availability of water quantity and quality, and consequential health
effects. Some risks are beyond human control, such as those
Imposed by natural disasters. Other risks are beyond the control of
those managing the specific ecosystem, such as the risks involved
in climate changes due to global warming. But many other risks may
be addressed by the institution in charge of managing the shared
ecosystem. Some of these manageable risks can be reduced by, for
example, investing in monitoring the compliance of users or
providing incentives for users to employ environment-friendly
methods. But often such decisions are hampered by uncertainties as
to the impacts of alternative uses or the certainty that alternative
uses pose alternative risks.

Many known risks can be eliminated only at the cost of increasing the potential of other risks. As
aresult, decisions often involve weighing the tradeoffs between risks. Take, for example, the ubiquitous
guestion of whether or not to chlorinate drinking water. Studies have indicated that chlorination
increases the likelihood of cancer. But reducing the risk of cancer (by ceasing chlorination) will increase
the likelihood of microbial diseases.[18] Often, such decisions entail tradeoffs between specific groupsin
society. If water chlorination is ceased, adults will be at lower risk, while children and the elderly will be
more highly exposed. When, for example, the U.S. Environment Protection Agency banned the use of
ethylene dibromide (EDB) to prevent the development of molds on grain and other foods, the growers
used other fungicides which exposed the workers who applied them to greater hazard than presented by
EDB.[19] Decisions also could involve tradeoffs between countries, as, for example, would be the case

where political boundaries separate growers and consumers.
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Science cannot eliminate the uncertainties surrounding the potential risks of certain uses of a shared
ecosystem.[20] In some cases, experiments can establish relationships of cause and effect. Often,

however, it is unclear how to evaluate the laboratory findings and what measures should be adopted
based on that knowledge. Not only does science fail to resolve many uncertainties, it in fact frequently
creates new ones, as new findings question the safety of previous policies, or as new technologies
generate new risks. Thus, science does not release decision-makers — whether legidlators, regulators,
courts, or individuals -- from applying discretion in the adoption of policies. Management of shared
resources, therefore, involves not only allocation of shares in the scarce resource among its several users:
it also entails allocation of the known risks posed by that allocation of shares, as well as allocation of the
unknown or insufficiently researched risks of the approved uses and practices.

Sometimes the good intention to avoid one risk leads unwittingly to an even graver risk. In Bangladesh
and in the neighboring Indian state of West Bengal, tens of thousands of villagers are slowly being killed
by the water they drink because it contains high levels of natural cancer-causing arsenic. The villagers
haul the water by hand-operated pumps, distributed as part of ajoint effort by UNICEF and the
Bangladeshi and the Indian governments to end the villagers' reliance on polluted surface water. The
surface water used previously by the villagers caused widespread and deadly diarrhea and cholera,
claiming the lives of hundreds of thousands each year. Instead, the pumps draw water from a shallow
aquifer, which has turned out to be naturally contaminated. Neither UNICEF nor either of the
governments ever tested the agquifer and were slow to react to scientific warnings already sounded in
1988. till, villagers are slow to demand change: most of them do not know what they are drinking and
attribute their diseases to supernatural causes.[21]

In environmental law — both domestic and international — the function of risk management is captured in
the so-called “precautionary principle.” Under this principle, “[w]here there are threats of serious or
irreversible damage, lack of full scientific certainty shall not be used as reason for postponing
cost-effective measures to prevent environmental degradation.”[22] This principle appeal s to the human

instinct to follow such rules of thumb as “Better safe than sorry” and “Do no harm.”[23] It calls upon

decision-makers to proscribe uses that could harm the environment or deplete resources, until the
harmless effects of such uses are adequately proven.

The precautionary principle underscores the important role of risk management as integral in managing
the environment and other shared resources. But this principleis, at best, irrelevant in terms of
determining just how, precisely, risks should be managed. It fails to define the level of uncertainty that
triggers the principle into operation; who bears the onus of proving such uncertainty; and which
principles should inform decision-makers in their cost/benefit analyses. Moreover, beyond this
vagueness, reliance on the precautionary principle may prove counterproductive to proper resource
management. As unfortunately is too often the case, this principle isinvoked to uphold the status quo.
Under this rendition, the principle contributes negatively to sound resource management, which must
constantly consider the tradeoffs entailed in any potential use. While it might not be sufficiently clear
what the adverse consequences of a certain practice may be, it might be equally unclear what the adverse
consequences of prohibiting that same practice or of resorting to an aternative one. As demonstrated by
the above examples of water chlorination and EDB application to grains, managers should almost always
weigh the adverse consequences of permitting a certain usage (chlorination, EDB application) against the
adverse consequences of proscribing that usage. It is often rather uncertain whether “Better safe than
sorry” is preferable to taking a calculated risk in anticipation of an unfolding crisis or to improving the
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public’s general health and living conditions. Uncertainties exist either way, and hesitant
decision-makers may err on the side of safety only to later regret it.[24]

The difficulties mentioned above multiply in the transnational context. Different perceptions of risks and

different aversionsto risks can result both from economic and cultural differences. More importantly, the
incentive to impose risks on the neighboring community, to whom there is no accountability, is strong in

Inter-state settings.

(b) The Beneficiaries of Transnational Ecosystem Institutions

The beneficiaries of transboundary resource management are the individuals who rely on the resource for
whatever purposes. But their interests frequently clash. Hence, transnational institutions must prioritize
the different and often conflicting claims.

Out of these individuals, special attention should be given to two groups that are disadvantaged in many
societies: future generations and members of minority groups. Equity requires due regard to the demands
of future generations as well as to the often unique interest of minority groups — especially indigenous
peoples —in the preservation of natural resources. Efficiency also supports this requirement: the
short-term policies of many governments and the sometimes gross human rights violations associated
with such policies in relation to the management of natural resources place in doubt the willingness and
ability of statesto commit themselves to long-term cooperation. When riparians resort to short-term
policies, policies that reflect internal political instability or create such instability in their infringement of
human rights, the incentive of neighboring riparians to cooperate diminishes.

The demands of future generations pose unique questions. The principle that future generations are
entitled to equal concern and respect in making decisions concerning the ecosystem is widely
accepted.[25] It isrecognized as alegal obligation in both national legal systems[26] and international
law.[27] But although the validity of the principles of inter-generational equality or sustainable
development is uncontested, the practical meaning of these principles remains less certain. First, it is not
clear to whom exactly “future generations’ refers: Does it include the immediate successive generation, a
few generations down the line, or continue ad infinitum? Second, what must the present generation
actually do: [28] to what extent may the current generation modify the environment it bequeaths to the
future generations? Can it offset the deteriorating ecosystem against the improving economic and
technological conditions and can it defer the protection of the ecosystem to a later stage, when economic
conditions are improved? Who — we, they, or both — should bear the burden created by our predecessors
who misused or depleted our resources?{29] Finally, and more concretely, which discount rates should

we use in evaluating the costs of investments necessary to prevent future harms?30]

These are difficult questions that can stir deep philosophical debates.[31] In practice, however,
these questions call for striking some sort of balance between the conflicting interests. Different societies
will respond differently to many of the questions. Devel oping and devel oped societies pursue different
sets of priorities. No a priori rule can be imposed on decision-makers. Hence, choosing the responses
should be relegated to the participants in the decision-making processes within the relevant institutions.
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(c) Normative Constraints on Transnational Ecosystem | nstitutions

Not only nature imposes constraints on transnational ecosystem institutions. Basic normative constraints
— resulting from either the national constitutional order of participating states or from international law —
must be respected as well. These constraints are imposed on the institutions either directly or indirectly,
as a conseguence of the normative constraints imposed on the state parties to the institution. Despite the
transfer of significant authority to supranational joint management bodies, the participating governments
are required by their national legal orders to ensure that such bodies do not infringe their citizens human
rights that are protected by the national constitutional order.[32] Transnational institutions, as subjects of
international law,[33] are also constrained directly by basic norms of international law.[34] Besidesthe
rather vague mandate to pursue outcomes that would be optimal and sustainable, the major constraint on
the discretion of the transnational decision-makers imposed by international law is the duty to respect
and ensure basic human rights. Thus, either through national law or international law, indirectly as a duty
borne by participating states or directly imposed on the institution, transnational ecosystem institutions
are bound by the obligation to respect and ensure the human rights of those subject to their territorial
jurisdiction.[35]

There are only afew references in existing national constitutions and international human rights
conventions linking human rights and ecosystem management. The 1989 Convention on the Rights of the
Child enumerates the right to "clean drinking-water" among the rights of the child.[36] The 1997 South
African Constitution stipulates that “[e]veryone has the right - (a) to an environment that is not harmful
to their health or well-being; and (b) to have the environment protected, for the benefit of present and
future generations, through reasonable |legislative and other measures that - (i) prevent pollution and
ecological degradation; (ii) promote conservation; and (iii) secure ecologically sustainable development
and use of natural resources while promoting justifiable economic and social development.”[37] Another
section guarantees the right “to have accessto... sufficient food and water.”[38] Despite the dearth of

explicit individual rights, it iswidely accepted that such rights derive from well-recognized, more genera
provisions.[39] The right to drinking-water can be deduced from the right to life and the right to be free
from inhumane or degrading treatment,[40] as well as from the right to food.[41] The link between
natural resources and the human right to life has been recognized by the International Court of Justice,
when it declared that "[t]he environment is not an abstraction but represents the living space, the quality
of life and the very health of human beings, including generations unborn.” [42] These individual rights
are, at the same time, positive duties of the authorities, including the duty to improve current conditions
and to provide -- whenever possible -- an adequate supply of good-quality water and food.[43] The 1997
United Nations Convention on the Law of the Non-Navigational Uses of International Watercourses
(“the Watercourses Convention”)[44] recognized the states’ duty to give “special regard ... to the
requirements of vital human needs’[45] in the event of a conflict between different uses of an
international watercourse. One of the Statements of Under standing pertaining to certain Articles of the
Convention addresses that provision, suggesting that “in determining ‘vital human needs’, special
attention isto be paid to providing sufficient water to sustain human life, including both drinking water
and water required for production of food in order to prevent starvation.” [46]

The human rights perspective sets three guidelines for decision-makers in structuring and implementing
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the procedures of the transnational ecosystem institutions. First, the decision-makers are under a clear
obligation to provide a safe environment for all individuals who depend on the managed ecosystem and
to ensure them the minimum share of good-quality freshwater for a decent human subsistence. States
may not agree to join institutions that provide less than this minimum to their citizens. This minimum
share must include enough water for domestic uses, for drinking and sanitation, as well as enough water
to produce food in those countries that have insufficient resources for importing food.[47] Because this

duty extends to the good of both the present and future generations, it prescribes only uses that are
sustainable. States also are prohibited from agreeing to impose, viathe transnational institutions,
unreasonabl e risksto the lives of their citizens resulting from poor risk management or unequal risk
allocation.

The second guideline calls for equal treatment of the individuals dependent on the resource.
Transnational institutions may not discriminate between different individuals and communitiesin
providing access to such resources and in the allocation of quantities and risks.[48] Decisions on projects

that could lead to the displacement of populations -- for example, dam construction -- must undergo strict
and careful scrutiny, give voice to the potentially affected populations during the decision-making
process, and provide full compensation, including a resettlement scheme, acceptable to the majority of
the displaced people.

Finally, because ecosystems also are often crucial for preserving indigenous societies, their cultural
rights, as recognized under international and national law, must be respected.[49] Theright of religious

or cultural minority groups to the conservation of specific water-related sanctuaries may be founded on
their internationally recognized cultural and religious rights.[50] Managers should therefore give ample

weight to the demands of indigenous peoples to maintain and strengthen their relationship with their
land, territories, waters, and other resources and to their right to participate in decisions affecting these
resources.

These human and group rights place major constraints upon states and, hence, upon the transnational
institutions' margin of possible outcomes. Any decision with potential impact on the transboundary
resource must undergo careful scrutiny and a balancing of the conflicting rights and interests. For
example, the damming of rivers or the diversion of flows from one basin to another may increase the
avallability of water for some people but, at the same time, create adverse environmental and social
effects for others. Such cases will necessitate reaching an equitable balance between the interests of the
different communities.

This Part explored the complex tasks of transboundary ecosystem management. Ecosystem management
requires a constant balancing of conflicting interests and even human rights, under constraints imposed
by nature and by the limited ability of humans to assess risks. To meet these challenges, it is necessary to
structure the decision-making processes in transboundary ecosystem institutions in ways that will ensure
informed and unbiased decisions. Such institutions could sustain markets for some of the uses of the
resource, say, for trade in pollution permits, for water for irrigation, or for reclaimed sewage water
intended for agriculture, provided the institution can ensure the attainment of the tasks of resource-,
claims-, and risk- management and can comply with the external normative constraints discussed in this
Part. In light of those tasks and constraints, Part |11 examines the principles and procedures according to
which transnational ecosystem institutions should be designed.
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Part lll. Institutional Responses to the Challenges
of Transboundary Collective Action

This Part discusses the modalities through which transnational institutions could respond to the
challenges of transboundary ecosystem management. The same discussion highlights the different
opportunities for third parties to take part in the setting up and in the management of those institutions.
Thefirst section examines the structure of transnational ecosystem institutions, addressing such issues as
subsidiarity, the relationship between the transnational and the national processes, and the relationships
between different institutions with overlapping competences. Emphasis is placed on the possibilities for
reducing the likelihood of skewed or uninformed decisions. The second section studies the
decision-making processes within transnational institutions, focusing on the effort to provide flexibility
and mutuality in atransparent process that ensures voice to the interested public.

The Structure of Transnational Ecosystem Institutions

National policies and procedures affect the possibility of regional cooperation with regard to shared air,
freshwater, and other natural resources. The national legal and institutional arrangements for the
domestic allocation and monitoring of the uses of such resources shape each state' s ability to commit
itself to international obligations and to comply with them. These domestic policies and institutions are
relevant in anumber of ways. First, the method for allocating shares among individual users, ranging
from arigid system of inalienable property rightsto aflexible system of revocable permits, impacts the
government’ s ability to undertake to implement areduction of its share of atransboundary natural
resource. The existence of property rights to the resource may tie the hands of state negotiators, willingly
or unwillingly, or increase the enforcement costs due to litigation of expropriation cases. In contrast, a
revocable, permit-based system provides more leeway for decision-makers.[51] Second, different
internal allocation methods shape differently the incentives for users to intervene in the political process.
The morerigid the allocation system, the greater users’ reliance on their “property rights,” and hence, the
greater users' incentivesto invest in protecting those rights through obstruction of an international
agreement. Finally, poor administration and ineffective monitoring of uses and users by the government
may further burden the difficult task of implementing the international undertakings or be used as an
excuse for failure to comply with them. Not surprisingly, powerful domestic groups are usually behind
the existence of rigid allocations and poor governmental controls.

The operation of transnational institutions, which must be based on the principles of flexibility and
mutuality, must not be constrained by the methods used by the participating states in the domestic
allocation of their shares of the transboundary natural resource. Thisimplies two further principles: first,
the policies of transnational institutions must enjoy supremacy over domestic policies; and second,
transnational institutions must have the competence to dictate changes in domestic law relevant to the
management of the transboundary resource. The legal precedence given to institutional policies implies,
first, that these policies will take effect within the national legal systems without a need for securing prior
ratification from the national legislatures or governments as though each policy is anew treaty in itself.
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Second, supremacy of institutional policies also requires states to modify their domestic legidation
regarding resource use in order to enable transnational policies to take effect. One important implication
of the principle of supremacy isthat instead of rigid systems that provide owners with inalienable
property rights in specific shares of atransboundary resource, each participating state must establish a
flexible system of revocable permits for individual users of the resource.[52] Although governments are
usually empowered to take private property and, hence, can also take property rightsin shares of a
resource from their owners, the process of taking, especially when protected by constitutional guarantees
and judicial scrutiny, is more complex and expensive than the termination or non-renewal of temporary
permits.

Such aflexible, permit-based system is vital to transnational cooperation for three reasons. First, itisa
prerequisite for the regional management of transboundary resources, which must remain flexible in
order to endure.[53] Second, a permit-based allocation system requires an institutional framework that
assigns, amends, and revokes permits. Such an institution could lower the likelihood of skewed domestic
allocations to powerful groups of users by providing procedural guarantees for accountability in
decision-making. Finally, a permit-based system and its institutions encourage equal respect for the
demands of all users, because they have to base allocative decisions on notions of basic human rights and
equal accessto national resources.[54]

A potentially effective way to enhance collective action in transboundary institutions is to establish
direct, low-level interaction among sub-state actors, such as regional governments, municipalities and
even villages. Lower-level decision-making and interaction lower-level interaction can increase
regulators understanding of the particular natural attributes of alocal resource and the potential impacts
on it by the suggested policies. Capture by interest groups may be less effective in local settings, whereas
public participation could be less costly and more capable of influencing outcomesin conformity with
the public good.[55] Public participation may also have a positive influence on locals commitment to
compliance.[56] The existence of numerous sub-basins may provide the foundation for an efficient
market between sub-basin institutions.[57] Additional support for delegation of authority to sub-state

levels derives from the perspective of democracy: delegating authority to local institutions increases the
opportunities for citizensto take an active part in influencing their lives.

These considerations of efficiency and democracy can be further bolstered by considerations of human
rights and group rights. Asmentioned in Part I, there is a growing recognition in international law
towards respecting and promoting the claim of minority groups, especially indigenous peoples, to the
right to autonomous management of natural resourcesin their vicinities as part of the claim for
self-determination and protection of their cultures. Delegating authority over transboundary ecosystem
management may, therefore, be beneficial not only economically, but also socially.[58] The promise of
sub-state cooperation is of relevance at the stage of designing joint institutions for transboundary
ecosystem management. Instead of relying on member states as the basic building blocks of such
institutions, these institutions could be based on a system of smaller sub-units that coordinate the use of
the resource in the different sub-components of the ecosystem. Thus, for example, instead of ariver
commission headed by representatives of all participating national governments, the system could
alternatively be based on a cluster of sub-basin institutions, each comprising representatives of the local
communities in each sub-basin. The existence of anumber of smaller institutions, each responsible for a
single sub-basin, could facilitate efficient intra- and inter-basin trade in shares of the resource.[59] The

higher institution could serve as aforum for negotiations and even a clearinghouse for transactions
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among sub-basin representatives. In politically sensitive areas, such small-scale de-politicized ventures
could prove the only plausible means of cooperation.

Decision-making Procedures

Thus far, we have discussed the structural aspect of transnational ecosystem institutions and their
relationship with the national legal systems. This section examines the basic principles that the
decision-making process within the institution must adhere to: flexibility and mutuality; the provision
and analysis of information; public participation; control of the institution’s agenda; and review of the
institution’ s decisions. These principles are designed to secure two interrelated goals: to increase state
parties’ reliance on the institution and each other and to reduce the propensity of governments to adopt
short-term goals as a result of special interest influence. In other words, the objective isto reduce the
costs of collective action.

These principles are only the very basic ones for the structuring of transboundary ecosystem
institutions. When designing each specific institution, states should consider a number of more detailed
rules concerning its operation. These should include rules of procedure regarding the budget, size, and
makeup of the institution’ s bodies; procedures for approving unilateral or joint policies of the
participating states and non-state entities; voting rules (unanimity or majority); and rules on the nature of
the ingtitutional decisions (ranging from findings of fact, to recommendations, through to decisions that
bind the member states). These rules should include normative guidelines as to the weight to be given to
conflicting considerations, such as, for example, the balance between existing and potential uses or
between development and conservation. Finally, the question of whether to provide opportunities for
trading in shares also should be dealt with as a specific feature of the particular institution. Many of these
details depend on the specific characteristics of the ecosystem in question and on the parties sharing it.
Moreover, for the reasons explored below, institutions that are based on the basic principles discussed in
here can function successfully even without power to bind governments or enforce decisions.

Flexibility and Mutuality: When designing institutional arrangements, emphasis should not be placed
on minutely defined and rigid obligations, such as, for example, with regard to allocation of quantities of
water or of permitted emissions. Due to the uncertainty with regard to future conditions and the inability
to foresee complex adaptations, the parties, when constructing the joint institution, are incapable of
reducing important terms of the arrangement to well-defined obligations.[60] The greatest attention
therefore, should be directed at structures and procedures for future exchanges. Moreover, flexibility in
the ingtitutional design is also important.[61] This observation, derived from the theory of collective
action, conforms to the theory of relational contracts that distinguishes between discrete and relational
contracts.[62] Asrelational contracts theory suggests, the regional cooperation agreement should be
designed so as to maintain mutuality and flexibility in the relations between the parties. More specific
obligations should be decided upon by the institutions to which the agreements assign governance.

Flexibility in the context of transboundary resource management implies that allocation decisions
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will be subject to periodic anendmentsin light of new conditions or knowledge that arises. Thisis
particularly important in the sphere of freshwater management. Adjustment of sharesin freshwater is
often necessary because relative demands for water change constantly, reflecting economic and social
developments in the member states, while the supply side also fluctuates with unpredictable droughts or
floods. The flexible standard of "equitable and reasonable use," the core standard for allocating water
resources under international law, should, thus, be understood as permitting reallocations during the
lifetime of the agreement, without demanding that the party seeking modification of the allocations resort
to the strict doctrine of rebus sic stantibus.[63] The application of the standard of "equitable and
reasonable use" means that all allocations are subject to future adjustment: whenever an allocation
becomes inequitable or unreasonable, the standard mandates reall ocations adjusted to the new
circumstances. This standard does not assign property rights in water shares, but, rather, rights subject to
reevaluation that is based on objective criteria. When renegotiating allocations, existing beneficial uses
are granted only aqualified priority. This standard helpsto ensure flexibility and mutuality among the
riparians in their future interactions and, hence, creates incentives for the parties to undertake long-term
commitments and to cooperate.

Data Collection, Analysis, and Dissemination: The key to successful fulfillment of the tasks of
transnational ecosystem institutions is their ability to collect, analyze, and disseminate information
concerning the performance of state and non-state parties, the conditions of the resource, the risks
involved with present uses, and the available alternatives. Provision and dissemination of information, as
well as reliance on scientific findings, can ensure the institution’ s accountability. Furthermore, accurate
and comprehensive information enables governments to assess one another’ s compliance with the
obligations under the agreement. In addition, the dissemination of information enables the general public
to monitor the performance of its government and reduce the latter’ s opportunity to cater to special
interests. Such a transparent decision-making process can foster domestic public deliberation within all
the participating countries regarding the range of options available to the governments, thereby
Increasing the governments’ ability to assess public support and, at the same time, constraining attempts
to deviate from long-term national interests.

Shared ingtitutions should, therefore, accumulate and provide "the widest exchange of information"[64]
with regard to each member state's current and expected supplies of and demands from a shared
ecosystem, as one means to ensure effective communication among state actors as well as effective
monitoring by NGOs and the public at large. They should assess potential risks of existing and
alternative practices and provide the basis for enlightened debate.

Transparency requires also reasoned decisions. The process of reasoning and persuasion that precedes an
actual vote on policy decisions and subsequently appears in the published decision is effectivein
eliminating inefficient outcomes and providing for more equitable distribution of resources. Such a
deliberative process legitimizes the decisions taken and thus ensures greater compliance.;gs) At the very

minimum, the requirement that transnational institutions supply reasons for their decisions increases the
accountability of the decision-makers similarly to how the reasoning requirement for court opinions
serves to constrain judicial power.

Finally, when disputes arise between state parties or between a state party and the institution,
specia inquiries by the institution or by a special fact-finding commission within the institutional

file:///C|/puah/third parties & collective action.htm (13 of 26) [06/11/2002 10:11:56]



5

structure can prove an effective deterrent against defection. Enforcement through judicially supported
sanctionsis an extremely cumbersome process for state parties to shared institutions and is thus
counterproductive.[66] Because enforcement is a costly collective action problem, it tends to be
under-produced as parties tend to take a free ride on the sanctioning state’ s back, usually the strongest of
them all. Instead, finding factual evidence of a state’s non-compliance, with the reputational costsit
entails, may prove sufficient deterrence.[67] For this reason, enforcement and sanctions are not included
on the list of the crucial components of atransnational ecosystem institution.[68] In contrast, the

provision of information with regard to defectorsis avital component, along with the other
information-related functions of the institution.

Public Participation: Both when negotiating the establishment of joint institutions and when operating
within such institutions, the acoustic separation between negotiators and the public at large is susceptible
to exploitation by special interest groups. Governments, taking advantage of the relative secrecy of
international negotiations, often find it quite easy to pursue partisan, short-term policies at the expense of
larger constituencies. As aresult, inter-governmental negotiations often yield agreements that are
skewed, sub-optimal, and unsustainable.[69] As suggested earlier, ensuring easy access to information
and its unrestricted dissemination is pivotal in preventing such an outcome. But the provision of
information is not enough to bridge the acoustic separation. A more meaningful way would be to allow
the general public active participation in the decision-making process. A need has, therefore, been
expressed to allow representation of the “other voices’ in the negotiation process, primarily
representatives of small communities directly affected by certain uses of the shared ecosystem or NGOs
that represent the larger domestic groups that are incapable of making their voices heard. Such direct
involvement can provide an opportunity for representatives of |ess-organized interest groups to have their
concerns presented and examined not only by their governments, but also by the domestic groups of the
other negotiating states. This opportunity may lower the cost of communication between
environmentalists across national borders and increase their effectiveness.

Once the agreement has been ratified by the participating states and the shared ecosystem management
institution established, public involvement in the on-going decision-making processes of the institution,
through consultations, hearings, or even sharing in the actual decision-making, isinstrumental for similar
reasons. Public participation in institutional decision-making has been widely recognized as crucial for
responsible decision-making. It has been observed that NGO participation improves the work of
environmental decision-making bodies.[ 70] In addition to monitoring against interest group capture,
NGOs provide useful information to decision-makers and otherwise contribute to improving the quality
of decisions.[71] In fact, the managing institution itself is likely to promote the involvement of
non-governmental voices so as to obtain relevant information and overcome governmental resistance to
its policies. For example, the U.S.-Canada International Joint Commission, the body charged with
overseeing the two countries’ shared water resources since 1909, has recognized that “the challenge
becomes increasingly one of engaging public support for new approaches and programs that are
needed.” [72]

For these reasons, the public’ s right to be represented or consulted during negotiations on the formation
of ajoint management institution or, at the very least, aright to be heard before an agreement is signed,
especially for those who may be personally adversely affected by the agreement, should be recognized.
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The need to ensure effective public participation in the decision-making processes within the institution
impliesthat all affected groups must be fairly represented among the decision-makers aswell. Thisis
especially true with regard to minority groups. Minority groups' interest to be fairly represented at the
institutional level derives from the failure of the national political processto allow “discrete and insular
minorities’ due representation and to exert influence.[ 73] Minorities are prone to be misrepresented by
governments, their perspective lost on decision-makers, and, hence, their interests and values
disproportionately affected by the institution’ s bodies. Thisis most acute in the case of indigenous
groups whose well being is closely linked to ecosystem management. Procedural guarantees -- primarily
of aright for fair representation -- are, therefore, crucial for promoting their interests. The World Bank
provides a striking example of an institution where the opportunity has been granted to indigenous
groups to take part in decisions affecting them.[74]

Note that recognition of the right to participate gives rise to questions related to the definition of who has
standing to participate and which modalities of participation would be optimal. Experience, especialy in
the United States, provides us with arange of examples of participatory options.[75] Another difficulty
involved in recognizing this right is that increased importance of NGO participation in transnational
institutions would necessitate paying more attention to the identity of the participating NGOs, to prevent
possible abuse of their standing by unscrupulous actors.[76] As nonprofit organizations gain influencein
the management and allocation of natural resources, taking on functions that are both more governmental
and more entrepreneurial, questions of their accountability and fairness are bound to arise.[77] In

transnational institutions, the question of who should be granted standing and who should be denied
standing would be yet another matter for joint decision.

Control of the Agenda: Transnational ecosystem institutions must have the authority to initiate actions.
They should have discretion to launch studies on the condition of the shared resource and of the risks of
Its uses, to conduct inspections of activities that affect or may affect the resource, as well asto embark on
long-term planning of future uses. When one party requests its intervention, the institution should have
the authority to comply with the request without the consent of the other parties. Controlling its own
agenda enables the institution to respond promptly to crises that escape the attention of the national
governments. More importantly, it reduces the likelihood of inter-governmental collusion to impose
unreasonable burdens on politically disenfranchised groups. Moreover, governments often choose to turn
ablind eye to other governments’ violations not necessarily due to collusion: there are always political
costs entailed in initiating rebukes, and therefore, governments tend to under-produce them.[78]

Empowering the institution to react to violations instead of governments can resolve this prevalent
collective action failure.

The experience with the U.S.-Canada International Joint Commission reinforces the
imperativeness of such discretion. Under the 1909 treaty, the 1JC does not control its own agenda and,
hence, must await a reference from both governments. The two governments have often waited too long
before referring to the 1JC, and the delays have resulted in damage to the environment. This has
prompted “widely expressed frustration” within the 1JC, which has been prevented from taking timely
action against oncoming crises due to its lack of authority to initiate action. This deficiency has
motivated calls to empower the 1JC to intervene in emerging conflicts of its own initiative.[79]
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Review Procedures. The question of judicial review becomes crucial when transnational institutions
are granted the authority to issue decisions that have binding force on the participating states. We cannot
expect such institutions, despite their careful design, to maintain absolute impartiality. Power corrupts,
and transnational institutions that are not subject to any external scrutiny will be no exception. Two
guestions arise. First, what role could judicia review play? More specifically, can adjudicators
second-guess institutions' decisions? Second, what type of review process is most appropriate?
Specifically, are transnational courts preferable to national ones?

It ismy view that judicial review may be beneficial to ensuring the proper functioning of
transnational institutions. Although national governments and NGOs can be effective in monitoring the
activities of these institutions, their cries of protest may be deemed motivated by self-interest and thus
dismissed by other actors asfalse or illegitimate. Judicial review could and should emphasize the
procedural aspects outlined in this Chapter, rather than second-guess issues of substance.[80] In general,

awide margin of appreciation should be given to the institution’ s balancing of the different claims and
considerations, provided all interests have been properly discussed in due process. Adjudicators are less
qualified than the experts and bureaucrats in the institutions to reach an appropriate balancing of
competing claims. Y et, they are more qualified to examine whether procedural rules have been adhered
to. They also may be more sensitive to procedural shortfalls that hinder the full presentation and
weighing of claims of minorities, especially indigenous groups, whom the political process may place at
a disadvantage and whose interests in the ecosystem are often disregarded. When such groups are
affected, adjudicators could prove crucial to ensuring that their interests are properly considered.
Therefore, while the margin of appreciation doctrine may theoretically be justified as motivated by the
necessity to relegate authority to specialized bodies, a caveat must exist for cases in which minority
interests are implicated. A more searching judicial inquiry, without recourse to the margin rhetoric, will
clear the way for more effective international protection of minority interests in matters concerning the
allocation of resources or burdens.[81]

This concern with minority interests also weighs heavily in favor of transnational adjudication as
opposed to national judicial review processes. The gist of the argument is that there are often several
groups within every community that tend to be consistently outvoted and, hence, underrepresented in the
political process. They are the “discrete and insular minorities” who are, in avery real sense, the
political captives of the magjority. These groups usually include members of ethnic, national, or religious
communities, who are at numerical disadvantage to the rest of the population.[82] In addition to having
different cultures, traditions, and, sometimes, appearances from the mgjority, the loyalty of these groups
to the majority-controlled institutions is often called into question by members of the mgority, and
wariness with regard to potential irredentism and secessionism isrife. Absent political influence and
faced with widespread resentment, minorities rely upon the judicial process to secure their interests.[83]
But because the national judicial process—in itself dominated by judges belonging to the majority -- may
fail to protect them, international judicial and monitoring organs are often their only reliable and final
resort. In conflicts related to ecosystem management, which often have outcomes that exclusively or
predominantly place a burden on the rights and interests of minorities, no preference for national
adjudication iswarranted. In such conflicts, supranational institutions that are staffed not only by
representatives of governments are preferable for ensuring the rights of nationally under-represented
groups. Good precedents for this point have been set by international human right bodies that were able
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to safeguard minority interests also with respect to the alocation of resources between the minority and
majority groups. National plans to reduce, for example, grazing areas crucia for maintaining the culture
of the Sami minority in Finland[84] were scrutinized strictly by the Human Rights Committee, which

refused to defer to the state’'s margin of appreciation.

Other considerations that support the preference for a transnational, rather than national, review
process emphasi ze aspects of efficiency. Decisions by a transnational body would be final and binding
upon both the institution and the participating states. The panel of adjudicators would include also
representatives with expertise in the specific matter at issue. The above-mentioned concern for minority
rights requires that their representatives also be included on the panel of adjudicators.

V. Conclusions: The Role of Third Parties in
Promoting Collective Action

The previous discussion outlined the goals of transboundary collective action in the area of shared
freshwater, and the modalities for initiating and maintaining collective action in their optimal and
sustainable management. This identification of the goals and modalities provides alist of avenues open
to third parties who seek to promote and support transboundary collective action. We can identify three
main areas of third party involvement:

(@ Third party involvement can start with the very first efforts to set-up atransnational institution,
which isinitself a collective action problem and can entail attempts to capture opportunistic gains. The
process of designing such institutions — deciding its scope of authority, itsinternal sub-components and
procedures — should be approached in away that is accessible to potentially affected groups. This
designing processis not an easy task. A delicate balance must be found to accommodate governmental,
intergovernmental, and non-governmental representation and to ensure that narrow interests, including
those advanced by NGOs, do not gain dominance. This process must therefore alow for the
participation of the wider public, both through representative NGOs and through the dissemination of
accessible information.

(b) The decision-making process within the established institution could be based on the involvement of
third parties — foreign governments, |GOs or NGOs — in facilitating informed communication — the
essential element in effective collective action — among the riparians. Third parties can be instrumental in
data collection, assessment, and dissemination; in ensuring and promoting public participation, including
the representation of otherwise underrepresented minority interests; in monitoring compliance with the
institution’ s decisions; and in amending the institution’s procedure or scope to accommodate new
demands.

(c) Ultimately, of course, third parties can support the institutions from the outside, by encouraging
cooperative behavior (as defined above) and discouraging non-cooperative one through monetary and
other inducements. Well-informed NGOs could, stage domestic public opinion campaigns, thereby
exerting effective political pressure on governments and members of the domestic legislatures. They
could also, although probably with less success, petition the domestic courts for judicial review.
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Recent literature highlights the growing awareness of organizations such as the World Bank,
USAID, UNDP and of NGOs to the manifold opportunities for third parties to influence cooperation in
the management of transboundary resources.[85] Thereis even indication of a symbiotic cooperation
between the different third parties, as NGOs win access to grassroots level, or provide technical
assistance, to complement foreign governments’ and |Os’ efforts at the governments level .[86]
Obvioudly, third parties contemplating their involvement must coordinate their activities with their
partners, and explore the relative advantage of each of them. Thisisyet another collective action problem
that must be negotiated carefully.
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Page: 538
[AE1] We could not find the second source as listed in footnote, but did find a book entitled “Openness

and Transparency in the EU Institutions’ published in 1996. Please let us know if thisis correct so we
can fix the error.

Page: 539
[AE2] We would like to request a copy of Howse' s unpublished manuscript if possible, as we do not
have a copy.
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