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Cultural borrowing is an important channel for cultural development and change. One means of fostering intercultural contact and cultural borrowing is military occupation. In the course of the thirty years of the British government over Palestine (1918–48), extensive borrowing from English law took place: the law in Eretz Israel and the local legal community underwent an intense process of Anglicization. The legal community functioned therefore in a professional culture that was largely influenced by English legal culture and maintained close professional contacts with the English legal community. 
This situation lasted for many years after the establishment of Israel. The law of the State of Israel developed in close association with English law. The Supreme Court and all other state courts routinely applied English precedents in their opinions. Furthermore, following the application of English law, the courts also applied, though to a lesser extent, precedents taken from other common law countries, such as the United States, Canada, and Australia. 
The law of the State of Israel developed not only in close association with Anglo-American law, but also with the political theory that underlies it—liberalism. Since the creation of Israel, the Supreme Court has unquestionably perceived itself, above all, as an organ of the Zionist state. But the Court’s great historical contribution has been to entrench some of liberalism’s central values in Israel’s state institutions, political culture and society. 

In the 1950s, the central values of the hegemonic culture in Israel were collectivistic, asserting the primacy of the state over the citizen. The Supreme Court’s functioning as the state organ most closely affiliated with the liberal worldview has meant therefore that in the early years of statehood there was a tension, if not a contrast, between the central values of Israeli culture of the time and the cultural values embodied in the jurisprudence of the Court. It was the Court’s then formalistic style of reasoning that enabled it to downplay the cultural gap that prevailed at the time between its liberal values and the values of the country's hegemonic culture.
Israel’s Declaration of Independence of May 15, 1948 anticipated the adoption of a constitution by the newly born state within six months. But after two years of political deliberation it became clear that no constitution would be adopted in the foreseeable future. In June 1950 the Knesset (Israel's Parliament) adopted a resolution to the effect that Israel’s constitution would be made out of a series of Basic Laws to be enacted by the Knesset separately. The various Basic Laws were supposed to eventually be combined into the state’s constitution. The first Basic Law was enacted only eight years later, in 1958, to be followed by the nine more Basic Laws enacted until 1992. All these Basic Laws however deal mainly with the institutional design of the various state branches and their powers. Thus they provide the state's citizens with hardly any constitutional rights at all, and they do not deal with fundamental constitutional questions, such as the state's official languages and the status of the Arab minority. In a world in which most countries have written constitutions and constitutional courts, Israel is clearly an exception.
Following the realization in the early 1950s that the Knesset would not live up to the task of enacting a constitution, it was the Supreme Court, applying Anglo-American jurisprudence, that assumed the major role in developing the young state's constitutional law. The Court did that by riding piggyback on administrative law: dealing with petitions submitted against the state's administration, the Court carved out a series of "basic rights" that create spheres protected from the reach of the state’s power and that enable the citizens to express their own views on the good life. As part of this endeavor, the Court began to present itself as the creator of “an unwritten constitution,” i.e., as the protector of a series of fundamental political and civil rights and liberties that presumably are at the disposal of the state’s citizens, unless explicitly overridden by Knesset legislation. As one commentator rightfully notes, the achievements of the Court “in the absence of a constitution, were at times even more impressive than those of the American Supreme Court, in the presence of a constitution and a Bill of Rights.” 
All of this changed in 1992. In that year, the Knesset adopted two additional Basic Laws - Basic Law: Human Dignity and Liberty and Basic Law: Freedom of Occupation. The two Basic Laws of 1992 are thin statutes that refer to only a few (and not necessarily the most important) of the basic constitutional rights that citizens in a liberal democracy enjoy. 
When the Knesset enacted these two Basic Laws, nobody meant to introduce a constitution into Israeli law: the Knesset debate accompanying their enactment contained no language that might indicate any such intention on the part of the Knesset, nor was there any public or professional debate that might indicate an understanding on the part of the public at large and the legal community that such a dramatic change in the country's law was meant to be effected. For instance, it has been claimed that the passing of the two Basic Laws was barely mentioned in the press the next day. Nonetheless, enactment of the two Basic Laws of 1992 was a watershed line in the history of Israel’s constitutional law.
A short while after the enactment of the two Basic Laws Supreme Court Justice Aharon Barak declared, in a law review article, that Israel had gone through “a constitutional revolution”: to Israeli law a constitutional layer had been added, on the basis of which the Supreme Court would henceforth review the legislation of the Knesset and the decisions of the state's public administration. These statements of Barak provided the Court with inspiration to effect four far-reaching changes in Israel’s constitutional law, none of which had been anticipated in the process of enacting the two Basic Laws. 

First, even though only Basic Law: Freedom of Occupation contains an entrenchment provision, in the 1995 landmark case of United Mizrahi Bank v Migdal, the Supreme Court interpreted both Basic Laws as providing it with the power of judicial review. In the years since United Mizrahi Bank, the Court has annulled Knesset legislation seven times. In most cases, the annulled legislation has not involved far-reaching violations of constitutional principles.
Secondly, the Court broadly interpreted the terms “dignity” in the Basic Law: Human Dignity and Liberty to include various basic rights that are not explicitly listed in the Basic Law, such as the rights of equality, freedom of religion and freedom of speech. 
Thirdly, the Court interpreted the value of dignity in the Basic Law: Human Dignity and Liberty as the source not only of political and civil rights, but also of social rights.
Fourthly, the Court held that it is authorized to annul Knesset legislation that contradicts the provisions of any of the Basic Laws enacted by the Knesset since 1958. 
These four developments in Israel’s constitutional law mean that the “constitutional revolution” that according to Aharon Barak was effected in Israel’s constitutional in 1992 is in fact a “rolling revolution” carried on by the Court, not by the Knesset. Also, with the Court’s jurisprudence that interprets these two Basic Laws of 1992 it can be said for the first time in the history of Israeli law that Israel's constitutional law "stands on its own feet" and develops independently, rather than as a derivative of administrative law. 

Barak’s declaration of the occurrence of “a constitutional revolution”, and the Court’s new constitutional jurisprudence, have been met with criticism coming not necessarily from Court’s foes. Moshe Landau, a former Chief Justice of the Court, has written that "the constitutional revolution came upon us inadvertently and accidentally," and that "this is the only constitution in the world that has been created by the mouth of a court." And Gideon Sapir, professor of constitutional law at Bar Ilan University, attests: "I am not familiar with any other state where there is a controversy regarding the question whether a constitution exists."   
Also, as might have been expected, the Court's constitutional activism in the years since United Mizrahi has generated counter-reactions on the part of the political system, as well. Proposals have been put forward for the establishment of a constitutional court (most of whose judges would not be jurists, but public figures, and only a minority of them justices of the Supreme Court), as well as proposals for increasing the number of politicians sitting on the judges appointment committee, so that the Supreme Court would lose its hold over the committee. If indeed the Supreme Court has the power to annul Knesset laws, goes the argument, then the political element—in both the judicial review of the constitutionality of Knesset legislation and the appointment process of justices to the Court—should be strengthened. 
Needless to say, the very existence of the proposals constitutes a threat to the Court, and as an inevitable outcome diminish the Court’s ability to act through the annulment of Knesset laws, forcing it to come up with conservative rulings and develop a conservative legal doctrine to support decisions in which it refrains from annulling legislation. 
The “constitutional revolution” declared and carried out by the Supreme Court has been the pinnacle o of three far-reaching changes that were recorded in the jurisprudence of the Court during the 1980s and 1990s. The first was the rise of sweeping judicial activism, regarded by many commentators as more wide-ranging than its equivalent in any other democratic country.    The second change was the advent of a new, value-laden style of reasoning, which exposes the normative meaning and distributive implications of the law, while the earlier formalistic legal reasoning, still discernible in the Court's opinions, lost much of its former status. The third was a change in the Court’s perception of itself from playing a professional role in resolving disputes to playing a political role beside the Knesset.

The changes the Israeli Supreme Court effected in its jurisprudence in the 1980s and 1990s in its jurisprudence, including its constitutional law doctrines, are striking; the legal culture is premised on cautious, step by step, incremental development. How should the changes be understood? 
The changes in the Court’s jurisprudence should be understood in the context of two far-reaching and interrelated historical processes that began to take shape in Israel in the second half of the 1970s. First, the decline of the political, social and cultural hegemony of the Labor movement. Second, the renewal of the “war of cultures” in Israel, i.e., the struggle over the country’s future cultural orientation.

A hegemonic situation prevails in a country when one social group (the hegemonic group) succeeds in controlling three foci of power. The first are the central institutions of the state. The second are the main institutions of civil society: economic institutions, the educational system, press, radio, electronic media, publishing houses, religious institutions, trade unions, and so forth. Third, through its ability to place its people at the foci of power of the state and of civil society, the hegemonic group is also able to control the shaping of key elements in the country’s culture, i.e., it succeeds in implanting certain elements in the consciousness of many citizens - first and foremost the fundamental principles (“rules of the game") that determine how the country should be run, i.e., its regime, political culture and economic order. These elements also relate to the people's historical memory.
The Labor movement stood at the center of a political and cultural hegemony that led the Yishuv (the pre-state Jewish society), and then the state of Israel, for four and a half decades since the early 1930s. Toward the end of the 1970s, the hegemony of the labor movement declined. In the general elections of 1977, the labor movement (headed by the Alignment Party) lost control over Israel's political system for the first time in 29 years, since the establishment of the state, and the Likud became the central party in Israeli politics to this very day. During the 1980s and 1990s, the institutions of civil society that had for decades been controlled by the labor movement lost much of their power. As to Israeli culture, as long as the hegemonic culture was in control, most Jews living in Israel accepted its principles and viewed the hegemonic group as the personification of Israeli culture and identity. But in the 1980s and 1990s, the hegemonic culture lost this status. Israeli society split into many subgroups, each one developing specific cultural features, its members’ separate identity, its unique historical memory concerning the history of the Jewish people, the creation of the State of Israel and its place in these historical processes, and a separate vision concerning the future of the state. Once the group whose culture served as a yardstick for Israeli culture and identity in general, the hegemonic group became just one more group among many. 
A second process that was unfolding in Israeli society and culture in the 1980s and 1990s was the emergence of a social and political group that began to perceive itself and also began to be perceived by others as a comprehensive alternative to the previous hegemony with regard to the future shape of Israeli culture. While “the former liberal hegemons” (the sons and daughters of the group that, until the late 1970s, had enjoyed hegemonic status in Israel’s politics, society, and culture) sought to make Israel a secular state, strongly connected to Western culture, the other social and political group sought to found Israel on the Halakhah and on traditional Judaism, prominent subgroups within religious-Zionism, adopting fundamentalist positions and practices, increasingly began to perceive themselves no longer as partners in the cultural and political ruling hegemony, but as potential leaders of a new hegemony that might evolve in Israel.
The cultural struggle between secular and religious Jews has riven the Jewish people since the rise of the Jewish Enlightenment in the second half of the eighteenth century. In the period of the labor hegemony, the struggle appeared to have been decided in favor of the secular group. But with the decline of the hegemony and with the rise of Jewish religious fundamentalism, it became apparent that this was an illusion. In the second half of the 1970s the war of cultures, the Kulturkampf, that has accompanied the Jewish people since the rise of Jewish Enlightenment in the second half of the eighteenth century erupted in full force in Israel.
During the 1980s, the social group I refer to as the liberal former hegemons (identified with secular, liberal, Western values) repeatedly failed to realize their aim of returning to power, that is, winning a majority in the Knesset and control of the main power positions in the government and in the state's public administration. The liberal former hegemons reacted to their failure in “election politics” by displacing some of their political struggle to the Supreme Court. They did so by submitting petitions meant to disrupt the workings of the elected government and its subordinate public administration. In their attempt to turn the Supreme Court into an arena of political struggle, they were relying on the Court's tradition as the institution most closely identified with secular, liberal values since Israel's foundation. 

The Supreme Court could have reacted to these petitions by continuing to adhere to the jurisprudence it had developed since the establishment of Israel. The Court chose the opposite course. In a spellbinding process of cultural change—in fact a “political” process—some of the Court's judges, led by Aharon Barak, succeeded in changing its approach towards the proper “division of labor” between itself and the other branches of government. Also, elements in the Court’s customary mode of reasoning that formerly had been considered marginal took center stage in its professional culture, and the Court changed its perception of the role it is meant to play among the state's institutions. 

The Court, then, joined the Jewish-secular-liberal group, which I have called the liberal former hegemons, and cooperated with them closely and consistently to defend the values of Western liberalism they shared in common by making the Court a significant venue for promoting that group’s values and positions. 
Constitutional courts need to constantly be concerned with their legitimacy among the public at large. The Israeli Supreme Court has paid a heavy price for its identification with one of the two major groups contending in the struggle over the shaping of Israeli culture in the coming decades: unsurprisingly, it lost much legitimacy among the Jewish religious group, which feels very much alienated from the Court and regards it as a partisan institution that serves as a tool in the hands of the rival group for remedying their political and cultural losses. 

The striking point, however, is that in recent years the Court has also lost legitimacy among the liberal former hegemons, the group that for some three decades provided it with unmitigated support for whatever it did. Yet whereas the reason for the Court's loss of stature among the Jewish religious group has to do with the Court's cultural identity, the reason for the Court's loss of stature among its supporters has to do with the erosion in the Court's standards of conduct, and in particular because of the Court's involvement in the appointment process of justices to its ranks. 

The Israeli system, uniquely in the world, enables the Supreme Court to practically dominate the process of appointment of judges. But in spite of numerous claims on the part of the Court's justices that this has made the Israeli appointment procedure “the best in the world”, in fact exactly the opposite is true: the Court's involvement in the appointment process has exposed a highly unappealing political dimension in the Court's conduct, which, in turn, has undermined the Court's stature. One lesson that can clearly be drawn from the Israeli case is how destructive it is for courts to be involved in the process of appointment to their ranks. 

The upshot of all of this is that at the beginning of the twenty-first century the Israeli Supreme Court finds itself in a highly precarious situation, having lost a substantial amount of legitimacy not only among its adversaries, the Jewish religious group, but also among its traditional supporters, Israelis that identify with the Western, secular, liberal cultural option for the state. This is a moment of crisis not only for the Court, but for Israeli liberalism, for since the establishment of the state the Court has played a crucial role in entrenching and cultivating Israel's liberal-democratic political culture. It may prove to be a turning point in the development of Israel's political culture in its entirety. 

