5
Menachem Mautner, Religion in Politics: Rawls and Habermas on Deliberation and Justification

Religion in Politics: Rawls and Habermas on Deliberation and Justification
Menachem Mautner
A. Deliberation and Justification
I. Deliberation
Political theory of the last decades of the twentieth century has taken “a strong deliberative turn.” Several justifications have been offered in support of a deliberative view of democracy. 

One justification focuses on legitimacy: for decisions undertaken by a democratic political system to be legitimate, they need to be the outcome of deliberation among the citizens who would be made subject to those decisions.
A second justification of the deliberative view of democracy focuses on the notion of respect: if human beings are viewed as being capable of forming and acting on intelligent conceptions of how their lives should be lived, then respect for citizens in a democracy requires that they have the opportunity to deliberate over the desirability and content of political decisions that may affect them.
A third justification claims that deliberation among citizens enriches and improves the quality of decisions undertaken by a democratic political system. It is on this justification that I wish to focus. 
The claim that deliberation improves the quality of political decisions may be traced back to its roots in Aristotle, who phrased “the doctrine of the collective wisdom of the multitude”: “There is this to be said for the Many,” he writes. “Each of them by himself may not be of a good quality; but when they all come together it is possible that they may surpass… the ability of the few best.” 
According to Thucydides, Pericles had the same insight: “instead of looking on discussion as a stumbling-block in the way of action, we think it an indispensable preliminary to any wise action at all,” said Pericles. 
The claim that deliberation improves the quality of political decisions is endorsed by John Stewart Mill, by John Rawls and by many contemporary writers such as Amy Gutmann and Dennis Thompson, James Bohman, Jeremy Waldron, Seyla Benhabib, and Jorge M. Valadez.

Some writers, such as James Bohman and Amy Gutmann, go even further, claiming that the more culturally diverse a country is the more enriching its processes of political deliberation are likely to be. 
II. Justification
According to one commentator, “‘[p]ublic justification’ is the most important idea in contemporary liberal-democratic political theory.” But there are at least three contexts in which the notion of justification is used in political theory. 
One is the justification of the liberal-democratic regime to the citizens living under it. Prime contemporary examples of that are Rawls’s A Theory of Justice and his Political Liberalism, and together with Rawls, claims Bruce W. Brower, “[m]any philosophers now argue that grounding political prin​ciples in public justifications is a fundamental feature of liberalism.”  
A second context has to do with the requirement of justifying to the citizens of a state a coercive action by a leader or state institution, or a proposal made by a citizen that may end up coercing other citizens or that may adversely affect other citizens. 
The third context in which justification is used in political theory concerns the requirement of citizens to provide justifications for the arguments made by them in the course of political discussions. 
The main underlying rationale of the justification requirement, in all three contexts, is the need for state leaders, state institutions and citizens to treat citizens with respect. As Charles Larmore explains with reference to the justification of coercion: 
[P]ersons are beings capable of thinking and acting on the basis of reasons. If we try to bring about conformity to a rule of conduct solely by the threat of force, we shall be treating persons merely as means, as objects of coercion, and not also as ends, engaging directly their distinctive capacity as persons. 
B. Rawls’s Failure to Distinguish between Deliberation and Justification
Several authors have criticized the ambiguity in Rawls’s discussion of public reason. Indeed, one of the problems with Rawls’s discussion of public reason is that it fails to make the distinction between deliberation and justification. 
I. Public Reason as Deliberation
There are many instances in which Rawls refers to public reason as delineating the limits of political deliberation. 
In addition to dozens of pronouncements made by Rawls, his understanding of public reason as having to do with deliberation comes out also from his discussion of the abolitionists of the nineteenth century and the Civil Rights Movement in the context of the concept of public reason, even though neither the abolitionist nor the Civil Rights activists were part of the state machinery. 
Following that, a series of writers have read Rawls as using the concept of public reason to mean the body of political doctrine to be used by the citizens of a liberal democracy in their political deliberation. 
II. Public Reason as Justification

Even though there is much evidence in Rawls’s writings to support the view that public reason for him is a concept that determines the content and boundaries of political deliberation, there is just as much evidence to support the view that when Rawls talks about public reason he means to suggest the terms in which the decisions undertaken by the institutions of a liberal state need to be justified.  

Following that, a series of writers have interpreted Rawls’s concept of public reason to imply the doctrine that may be used for justifying the exercise of coercive state power on citizens. 

III. The Correct Interpretation of Rawls
As I said, at some points in Rawls’s theorizing, public reason is the body of doctrine to be used in political deliberation, while at others it is the body of doctrine to be used for justifying the exercise of political coercion. In spite of this ambiguity in Rawls, I think that his concept of public reason has to be associated with justification rather than deliberation. 

However, when Rawls uses the concept of public reason as a repertoire of contents for providing justification, it seems to me that he has in mind two distinct contexts in which justification need be provided. 
In the first context, public reason serves as a repertoire of contents for the justification of the exercise of state and political power. As Charles Larmore writes:   

[T]he ideal of public reason … ought to be understood as governing only the reasoning by which citizens – as voters, legislators, officials, or judges – take part in political decisions … having the force of law. Rightly perceived, it does not thwart the uninhibited political discussions which are the mark of vigorous democracy. We can argue with one another about political issues in the name of our different visions of the human good while also recognizing that, when the moment comes for a legally binding decision, we must take our bearings from a common point of view.

Rawls never puts thing in this way, and so one cannot be sure that he would agree. But it is what the logic of his position entails.  
The second context in which Rawls uses public reason as a repertoire for justification is in the justification by citizens of their arguments in the course of their deliberations over issues of constitutional essentials and matters of basic justice. 
It is because justification is part of political deliberation in this last context that some readers of Rawls interpret his concept of public reason as having to do with deliberation rather than the justification of decisions and the exercise of coercion.   
C. Rawls and Habermas on Religion in Politics 
I. Rawls’s Two Phases 

I wish to move on now to discussing Rawls’s position on the role of religion in politics. This position had two phases. 

In Political Liberalism Rawls distinguished between the “exclusive” and the “inclusive” view of public reason. According to the exclusive view, “reasons given ex​plicitly in terms of comprehensive doctrines [first and foremost religious doctrines] are never to be introduced into public reason.” According to the inclusive view, citizens are entitled “to present what they regard as the basis of political values rooted in their comprehen​sive doctrine [again, first and foremost religious doctrine], provided they do this in ways that strengthen the ideal of public reason itself,” i.e., ways meant to promote “the constitu​tional values of a liberal regime” and that “would help to make society more just.” Rawls adopted this last position, the inclusive view, as the correct understanding of the meaning of his concept of public reason.
Later on, however, Rawls further revised and expanded the scope of public reason. Introducing the “proviso”, and referring to this new formulation as “the wide view of public reason”, he dropped his previous inclusive view of public reason and argued that comprehensive doctrines may be introduced into public reason at any time, “provided that in due course public reasons, given by a reasonable political conception, are presented sufficient to support whatever the comprehensive doctrines are introduced to support.” 
In spite of this wide leeway for religious discourse in politics, a series of writers have understood Rawls to mean that his concept of public reason amounts to the exclusion of religious contents from political deliberation. As Habermas put it, “Rawls's concept of public reason has met with resolute critics. The objections were leveled […] against an overly narrow, supposedly secularist definition of the political role of religion in the liberal frame.” 

II. Habermas’s Distinction between Deliberation and Justification 

Jurgen Habermas joins those who interpret Rawls’s concept of public reason as dealing with deliberation and as restricting the role of religion in political discourse. On the basis of this interpretation, Habermas criticizes Rawls on two counts. As I shall show in the following discussion, Habermas’s position is superior to Rawls's in that it is premised on a clear distinction between deliberation and justification: according to Habermas, deliberation may take place in varied political arenas and may unrestrictedly include religious contents; justification is to be part of decision-making processes (first and foremost legislation) and should support decisions of state institutions that have coercive power, on the basis of the widely shared secular public reason of the state, however. 
a. Habermas on the Contribution of Religion to Political Deliberation
In his first critique of Rawls, Habermas forcefully claims that the exclusion of religion from politics entails an ideational and normative loss, as well as impoverishment of political discourse. Habermas writes as follows:  
[T]he liberal state has an interest in unleashing religious voices in the political public sphere, and in the political participation of religious organizations as well. It must not discourage religious persons and communities from also expressing themselves politically as such… […]
Religious traditions have a special power to articulate moral intuitions[…] In the event of the corresponding political debates, this potential makes religious speech a serious candidate to transporting possible truth contents.
 This position of Habermas is part of a broader view of his as to the important place religious contents deserve to have in modernity:  

[T]he world religions […] assert a place for themselves in the differentiated architecture of Modernity because their cognitive substance has not yet waned. … [T]hey still bear a semantic potential that unleashes an inspiring energy for all of society as soon as they release their profane truth content. 
Habermas acknowledges the contribution of religious contents not only to democratic political deliberation and to the culture of modernity, but also to Western philosophy: as the thinking of such varied thinkers as Kant, Hegel and Kierkegaard attests, he writes, philosophy may gain “innovative stimulation” from its encounter with religious traditions. 

b. Justification: Habermas’s Institutional Translation Proviso
In his second critique of Rawls, Habermas argues that Rawls’s approach imposes an undue cognitive burden on religious citizens. It is not only the case that because of the totalizing trait of religious belief, Rawls’s approach demands of them something they cannot do, namely conduct their political activities not according to their religious convictions but according to public reason; rather, when religious people are demanded to phrase their positions in secular terms they face a burden from which their secular fellow citizens are exempt. Thus, Rawls’s approach, claims Habermas, results in different citizens facing asymmetrical burdens once they enter the political sphere.  
However, Habermas does accept Rawls’s position that decisions adopted by the institutions of the liberal state may not be justified by religious arguments. Rather, such decisions need to be backed up by the shared secular public reason of the state. Habermas therefore offers a division between political deliberation, on the one hand, and political decision-making, on the other. In the context of political deliberation, religious arguments may be freely and uninhibitedly put forward. However, because of the coercive aspects of political decisions, they may not be justified by particularistic convictions, but only by the generally accepted contents of public reason. 
This means, however, that religious citizens, who may freely express their political positions in religious terms, would still have to bear the onus of translating their arguments into secular terms once decisions are about to become binding (the paradigmatic case is that of enacted laws). Habermas expresses this transition from deliberation to decision by putting forward the concept of “the institutional translation proviso”: 

[O]nly secular reasons count beyond the institutional threshold that divides the informal public sphere from parliaments, courts, ministries and administrations.
…

The truth content of religious contributions can only enter into the institutionalized practice of deliberation and decision-making if the necessary translation already occurs in the pre-parliamentarian domain. 
Thus, as Simone Chambers writes, [“Habermas] maintains a strong distinction between what may be said in the public sphere and what may stand as a reason for state action.” Religious topics, reasons and arguments may be incorporated in the deliberations taking place in the public sphere. Translation is a requirement only when reasons become attached to coercive laws.
Habermas realizes that there may be instances in which religious citizens will find it difficult to clothe their religious convictions in secular terms. In cases of this type, religious citizens should be able to count on the cooperation of their fellow secular citizens in accomplishing the required translation: the translation requirement, he writes, “must be conceived as a cooperative task in which the non-religious citizens must likewise participate, if their religious fellow citizens are not to be encumbered with an asymmetrical burden.” In doing that, secular citizens should “open their minds to the possible truth content” of what is presented by their religious fellow citizens, and by the end of the process “religious reasons […] might well emerge in the transformed guise of generally accessible arguments.” 
c. Religious Fundamentalists and Non-Fundamentalists
The question that needs to be addressed is what kind of religious believers Habermas has in mind when he talks about the asymmetrical burden imposed on religious citizens. The answer is that Habermas’s concern is relevant only to religious fundamentalists, but not to non-fundamentalist religious believers. 
We may distinguish between fundamentalism as an ideology and fundamentalism as personality traits. 

One of the tenets of religious fundamentalism as an ideology is that nothing should be left “outside the boundaries of religion.” For fundamentalists, writes one commentator, religion is “the exclusive source of authority and guidance in the entire realms of the life of the individual and society.” 
As I noted earlier, Habermas criticizes Rawls that his concept of public reason imposes asymmetrical burden on religious citizen. This critique assumes religious citizens who accede to a fundamentalist ideology. But do they fully succumb to it? This brings us to the second question, namely whether there can be such a thing as a fundamentalist person – a person whose mind categories are composed only of religious contents, to the exclusion of all or most secular categories. I would maintain that such human beings are rare, if they exist at all. 

For many years anthropologists dealt with the cultures of “whole”, enclosed societies. They thought of culture therefore as an entity clearly bounded in terms of its contents and internal processes of development, and as widely shared and even agreed to by members of a society. In recent decades these views of culture have been abandoned and superseded by a new understanding of culture that is to a great extent the reverse of the former one: the culture of every society is viewed as highly fragmented, i.e., as composed of a large number of subcultures (on the basis of class, locality, age, gender, profession, etc.) whose contents are mastered to varying extent by different members of a society (in addition to one common cultural layer whose contents are widely disseminated by the state’s educational and other institutions and by the media). Also, under the current view of culture, there is no such a thing as a “pure” culture. Rather, the contents of every culture are both produced internally and borrowed from other cultures through varying means of contact with them. What all of this means is that people internalize cultural contents whose origins lie in various cultural systems and give meaning to what transpires in their lives by means of mind categories whose origins lie in various cultural systems. Put differently, most people are multicultural beings. This line of reasoning has several implications, the essence of which is that Rawls’s assumptions about religiosity, at least when applied to Western religiosity, are more accurate than those of Habermas. 
First, even people who subscribe to fundamentalist ideologies, at least in Western countries, are rarely familiar only with the cultural contents of their religions. It is almost always the case that they are familiar with both the religious culture of their group and the contents of the culture of the surrounding society, including its political culture. Habermas’s concept of “translation” is far too strong when applied to the participation of such people in political deliberation. The need for translation arises when a person lacks any command of a language. But at least with respect to religious fundamentalists living in Western countries, the assumption that they lack any command of the liberal-democratic political culture and discourse of their countries is overstated.    
A good example is Mohamed Morsi, who in June 2012 was elected president of Egypt. Morsi is a leader of the fundamentalist Muslim Brotherhood movement. However, he received a Bachelor's and Master's Degree in engineering from Cairo University, studied for four years at the University of Southern California in the U.S., and then served for another four years as an Assistant Professor at California State University, Northridge. Two of Morsi's five children were born in California and are U.S. citizens by birth. Indeed, Morsi’s public pronouncements attest to his being versed in Western parlance.   
I wish to emphasize that my claim is a modest one: I am not contending that religious fundamentalists give weight to Western contents when they think about political issues; obviously they don’t. All I am saying is that Western fundamentalists are usually able to phrase their political convictions in terms borrowed from liberal-democratic political culture, albeit not as easily as when they draw on their religious doctrine.  
Second, the asymmetrical burden of which Habermas writes is exaggerated. 

Third, there is a contradiction in Habermas’s argument. On the one hand, he assumes religious citizens who are religious fundamentalists. On the other hand, however, he calls on the citizens of a liberal state, both secular and religious, to embark on “complementary learning processes” that will acquaint them with and make them appreciate the best of the other group's heritage. But how can religious fundamentalists be expected to go beyond the doctrines of their religion and, moreover, give positive value to what exceeds their own religious heritage? 
Fourth, there are many religious people in the world who reject religious fundamentalism and who willingly consume cultural products of both their religion and the culture of the surrounding society.
Fifth, it is clearly the case that Rawls had in mind people of the latter type. Therefore, Rawls’s distinction between comprehensive religious doctrines and political doctrine makes a lot of sense for many religious people living in liberal countries. 
Sixth, Habermas talks about translation. But religious people of the kind Rawls had in mind, those non-fundamentalist whose lives are governed by a comprehensive religious doctrine and by a liberal political doctrine, go through the process of translation, so to speak, routinely throughout their lives: when they address a normative question they think about it both in terms of the doctrine of their religion and in terms of the political culture of the country in which they live.
D.  Deliberation following the Anthropologization of Politics
Jurgen Habermas talks about “translating” religious contents into shared public reason contents. Even though Rawls does not explicitly use the term, it is clear that his proviso anticipates such translation as well. The fact that both philosophers envision the carrying out of the task of translation is part of a process I would like to call “the anthropologization of politics”. In this part of my discussion I would like to note two problems, which bear on the conduct of political deliberation following the anthropologization of politics in liberal democratic countries.  
For some two centuries after the French Revolution the common paradigm of the state was that of a nation-state – a state serving as the political framework for a homogenous national group; a state carrying out policies aimed at cultural homogenization of the various groups living in its territories, as well as policies for the cultural assimilation of immigrants. This paradigm led to the view that it would be only a matter of time until complete cultural uniformity of states' populations was accomplished.    
In recent decades, however, many authors have suggested that this prevalent paradigm of the state is false; after two centuries of homogenization and assimilation, the populations of most states of the world are multicultural: they are composed of more than one national group, and/or more than one religious group, and of many ethnic groups (tribes, immigrant groups, etc.). As Sylvia Walby wrote in 2003, “Modern societies have often been equated with nation-states … But nation-states are actually very rare. … They may be widespread as imagined communities, or as aspirations, but their existence as social and political practice is much over-stated. There are many states, but very few nation-states.” 
What this development means is that problems once faced by anthropologists who used to reach out to cultural groups living outside the boundaries of their states are now routinely arising in the context of the internal relations between liberal states and non-liberal cultural groups living in their territories, and in the context of the relations of cultural groups inhabiting the same states. I wish to briefly point out two such problems that I deem central. 

The first problem is that of understanding: the question arises whether people located in one culture are able to correctly understand the true meaning of cultural practices in another culture.
There is a longstanding tradition in Western culture premised on faith in the ability of people living in one culture to grasp the meaning that people of another culture ascribe to their lives. This tradition is epitomized by the academic discipline of anthropology. Anthropologists usually work across cultures. The underlying premise of their discipline is that people located in different cultures can “converse” with each other, “translate” each other's meanings, and “understand” them. 
And yet, anthropologists, linguists and cultural researchers are well aware of the difficulties involved in attempts to understand foreign cultures and to “translate” meaning that is prevalent in one culture into the meaning terms extant in another culture without suffering misunderstandings, distortions and losses, as well as the difficulties involved in maintaining intercultural communication. Indeed, there are too many instances in which Western liberals have failed to understand the meaning of cultural practices prevalent in non-liberal groups. It is often the case that liberals attach certain meanings to such practices, while in the groups themselves they bear wholly different meanings. 
The second problem is that of evaluation: the question arises whether and how people located in one culture can normatively evaluate practices taking place in another culture. 
E. Justification following the Anthropologization of the Courts 
Rawls presents the Supreme Court as the institution that epitomizes the public reason of a liberal state. Rawls is well aware, however, that though his notion of public reason may neatly apply to “well-ordered societies”, it requires some adaptations when applied to societies which fall short of that. Rawls, however, discusses the political discourse of such societies, not their legal discourse – the discourse of courts in their opinions. The question that needs to be addressed, bearing in mind the centrality of the value of respect in contemporary political theory, is what role public reason should fulfill as a means of justification in the opinions of courts in liberal states that fall short of the ideal case, namely liberal states whose political doctrine and culture are contested by significant non-liberal religious groups. Put differently, the question is what kind of justifications should we find in the opinions of a liberal Supreme Court that, with the aim of uprooting or modifying the cultural practices of non-liberal groups, exercises coercive power over members of the group?
In the second half of the nineteenth century, in the peak of the nation-state era, English constitutional theorist Albert V. Dicey viewed the rule of law as the equal application of one uniform law to all the population of the state belongs to the era of the nation-state paradigm. In deviation from this view, as part of the accommodation that courts need to go through in the era of the multicultural paradigm of the state, and as part of the anthroplogization ensuing from this new paradigm, a court’s opinion in instances of this type should provide three layers of justification. 
First is the regular layer of the court’s liberal tradition. It is the primary and indispensable mission of courts in liberal countries to preserve and cultivate a normative liberal tradition that guides the conduct of both other state institutions and the citizenry of the state.  Courts need not give up this important role even when they deal with the affairs of citizens who do not share their liberal convictions. 
Second is the layer of human rights doctrine. The doctrine can be said to enjoy universality in the sense that its ideals may be found in many cultures around the world, and in the sense that it enjoys widespread acceptance in the world community: many people around the world, living in a variety of societies and cultures, endorse the doctrine and would like its contents to become an important part of the political culture of their country and of their personal lives. “No other ideal seems so clearly accepted as a universal good,” writes the renowned international law scholar Oscar Schachter. The doctrine of human rights is the only source available to us of standards that may be said to transcend any particular culture, for the purpose of evaluating cultural practices. Therefore, by providing non-liberal citizens with justifications that draw on the human rights doctrine, a court may be said to provide these citizens with justification that may be said to be “indirectly internal” to the normative system to which these citizens adhere. 

Third is the layer of “directly internal” justifications, namely justifications explicitly drawing on the normative system that non-liberal citizens live by, and not on the liberal normative tradition of the court. While for Rawls the supreme court is the state institution that epitomizes public reason, in a country that is not well-ordered the court needs to add to its regular public-reason layer of justification an additional layer borrowed from the comprehensive doctrine of non-liberal religious groups in whose internal affairs it coercively intervenes.    

Rawls himself was aware of the availability and importance of “directly internal” justifications. He writes that toleration may be “expressed from within a religious or a nonreligious doctrine”. Rawls calls this last idea of toleration “reasoning from conjecture,” and writes that it is conducted when “we reason from what we believe, or conjecture, may be other people’s basic doctrines, religious or philosophical, and seek to show them that, de​spite what they might think, they can still endorse a reasonable political conception of justice. We are not ourselves asserting that ground of toleration but offering it as one they could assert consistent with their comprehensive doctrines.” 
Israel’s Supreme Court is a case in point. The Court routinely justifies its rulings by drawing on the vast resources comprising its rich liberal tradition. Some of the Justices of the Court, however, often include in their opinions lengthy discussion of Halakhic, traditional Jewish religious law sources in support of their rulings. That is what an opinion needs to look like when it deals with non-liberal religious groups. 

However, it could be argued that the respect requirement that underlines this discussion is not met when a liberal court interprets the contents of a non-liberal cultural group in a way that does not conform to, or even contradicts, the way the spiritual leaders of the group interpret these contents. But interpreting the internal normative contents of a group, even not in conformance to the way the group’s leaders do, seems to be the utmost an institution of a liberal state may do to meet the respect and justification requirements with regard to non-liberal citizens.
