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שאלה: ראובן איל וגיל הם חברים של מייסדי קומפו בע"מ. עם הקמת קומפו הם השקיעו כל אחד סכום כסף מסוים  בהון המניות של קומפו בתמורה למניות בכורה של קומפו והם מחזיקים יחד נכון להיום כ-3% מהון המניות של קומפו. כעת קומפו נקלעה לקשיים, המנכ"ל שלה התפטר והעובדים מאיימים לעזוב גם כן. המייסדים הצליחו לגייס את יאיר להשקעה בקומפו בתנאים המפורטים להלן. ראובן איל וגיל ביקשו שתסביר/י להם אם וכיצד זכויותיהם עומדות להיפגע.  
יש לענות בקצרה בלבד, לכתוב את כותרת הסעיף הרלבנטי ולהציג את הבעייתיות בו מבחינתם של ראובן איל וגיל כאמור, אם בכלל. 
תשובה: כללי- הלכה למעשה כל הזכויות העודפות של ראובן איל וגיל מתבטלות בסיבוב זה. בשל שיעור ההחזקה הנמוך שלהם העומד על 3 אחוזים לפני הדילול בסיבוב אין ולא תהיה להם כל זכות להתנגד לכל מהלך שהוא בחברה וגם לא זכויות המוקנות למי שמחזיק ברף הנמוך ביותר של מניות. על כן כדאי לכל הפחות שיבקשו כי יראו אותם כמחזיקים יחד וכן כי הרף יוקטן ועוד כי במקרים אחרים לכל הפחות יראו אותם כקבוצה יחד עם בעלי המניות הקיימים. הסיכון החמור ביותר הוא כי ההשקעה לא תבוצע וכי המשקיע יממש את השעבוד שקבל על מלוא הקנין הרוחני של החברה בתמורה לסכום הנמוך משוויה המוסכם. עם זאת אין לשכוח כי החברה עומדת בפני סגירה. אפשר לנסות לבקש שהזכויות העודפות תיוותרנה על כנן ושהמשקיע החדש יקבל מניות בכורה ב' וכך שלושת בעלי המניות יחשבו חלק מקבוצת המשקיעים. לחלופין כאמור רצוי לכל הפחות כי ייחשבו כחלק מבעלי המניות הקיימים עם זכויות כלשהן מול המשקיע. פירוט נוסף להלן.  
COMPO LTD.
SERIES A PREFERRED STOCK TERM SHEET
March 29, 2008
I.
General

Issuer:
Compo Ltd. (“Compo” or the “Company”).
Type of Security:
Series A Preferred Shares (the “Preferred Shares”).
Investors:
The Investors shall include (collectively, “Investors”): 
1. Yair and/or any investor designated by him (jointly, the “Lead Investor”), subscribing for the amount of between  US$500,000 to US$900,000; andאף שחלקנו קטן לא נרצה שיקול דעת מוחלט למשקיע את מי לצרף וגם – טווח ההשקעה מאד רחב ולא ברור בכמה נדולל.
2. Existing shareholders of the Company, subscribing for the amount of up to US$400,000.לא ברור אם אנו רשאים להשתתף והאם זה פרו רטה.
Investment Amount:
US$900,000 in the aggregate. This amount includes the bridge loan amount which will be disbursed to the Company pursuant to the "Bridge Loan Agreement" clause below.
Series A Pre-Money Equity Value:
US$600,000 on a fully-diluted basis (including all shares, options reserved under the Company’s Share Option Plan, warrants and any other securities convertible or exchangeable into share capital of the Company (collectively, the “Existing Shares”).

Closing:
The closing of the Series A Round is anticipated to occur as soon as practicable following execution hereof (as the parties shall make their best efforts to accomplish) and in any event not later than 45 days from the date hereof (the “Closing”).
Use of Proceeds:
The proceeds from the Series A Round will be used for: (i) repayment of loans in the amount of up to US$300,000 made by certain existing shareholders of the Company as detailed in Annex I hereto (the “Repayable Shareholders Loans”), and (ii) working capital purposes.הגם שאנו חלק מבעלי המניות הקיימים נעדיף שכספו של המשקיע ייכנס לחברה לאור מצבה ולא ישמש להחזר חובות לבעלי המניות הקיימים האחרים.
Restructure: 
Prior to Closing: (i) all Existing Shares will convert into Ordinary Shares of the Company and execute general waivers towards the Company regarding previous eventsהמרה של מניות הבכורה שלנו למניות רגילות והקצאת מניות בכורה למשקיע מוחקת באחת את כל הזכויות העודפות שלנו. (ii) the Amended and Restated Articles of Association ("AOA") of the Company will be changed to remove any special protective provisions, and כנ"ל (iii) the Company shall reserve for allocation under the Company’s option plan unallocated options constituting at least 4% of the Company’s share capital on a fully diluted basis, assuming consummation of the transactions contemplated hereunder (jointly, the “Restructure”).תיפגענה זכויותינו במסגרת הארגון מחדש The Company’s capitalization table immediately prior to and post the Closing shall be as set forth under Annex II hereto (and the post-closing cap table will be unanimously approved by existing shareholders of the Company). 
CEO Employment Matters:
Upon consummation of the investment hereunder and, Oren, the CEO of the Company, shall engage the Company in an employment agreement which terms shall be acceptable to the Lead Investor, pursuant to which, inter alia, the CEO shall become entitled to a grant of options under the Company’s Option Plan..אופציות נוספות למנכ"ל יגרמו לדילול נוסף שלנו 

Bridge Loan
As soon as possible following the execution hereof, but not later than within 7 business days, and subject to the completion of a binding loan agreement and pledge agreement as provided below, the Lead Investor shall make available to the Company a bridge loan in the amount of US$150,000, to be used for the day to day operations of the Company prior to the Closing, and which will be repayable as follows: (i) if Closing occurs, such bridge loan shall be deemed as an advanced payment on account of the investment amount hereunder, and otherwise (ii) within three (3) months, plus LIBOR + 2% interest. In order to secure the repayment of such bridge loan, the Company shall pledge, by a first rank fixed charge, its intellectual property rights in favor of the Lead Investor ("Charge"). The Lead Investor undertakes not to exercise the Charge without providing the Company 21-days prior written notice during which time the Company shall be entitled to repay any outstanding amounts due in connection with the Bridge Loan. The Charge will be removed at the Closing.שעבוד הקנין הרוחני של החברה במימון הביניים עלול לגרום לכך שאם המשקיע יבחר לא לבצע את ההשקעה כמפורט להלן הרי שקניינה היחיד של החברה ישועבד לו תמורת 150 אלף דולר. זאת שעה שסוכם שהחברה שווה 600 אלף לפני ההשקעה. יש בכך סיכון מאד גדול. 
No Other Liabilities
Immediately prior to the Closing of the investment pursuant to the provisions hereof, the Company shall have no outstanding indebtedness or liabilities, except for the Repayable Loans, the Bridge Loan and indebtedness incurred in the ordinary course of business as specifically provided in Annex III hereto. 

II.
Senior A Preferred
Ranking:
The Preferred Shares, when issued to the Investors hereunder, will be senior to the rights, benefits, obligations, and restrictions of all other equity securities of the Company.כאמור הזכויות שיקבל המשקיע עדיפות על כל זכויותנו.
Liquidation Preference:
In the event of any liquidation, dissolution or winding up of the Company (a “Liquidation Event”) or a “Change of Control” (defined as a consolidation, merger or reorganization resulting in a change of control, or a sale of all or substantially all of the assets of the Company), or distribution of dividends, then: (A) the holders of Preferred Shares will be entitled to receive, in preference to the holders of the Existing Shares and the holders of any other junior security, an amount per share equal to one (1) time the original purchase price for such Preferred  Share plus any accrued but unpaid dividends thereon (“Preferred A Preference Amount”), and (B)following payment of the Preferred A Preference Amount, if applicable, the remaining proceeds shall be distributed pro-rata to all shareholders on an as-converted basis, provided however, that with respect to any amounts payable to the holders of Existing Shares upon distribution event, shall be allocated as provided in Annex IV hereto (the “Ordinary Shares Allocation”). If, upon a Liquidation Event, the Preferred A Preference Amount is not paid in full, the holders of Preferred Shares will share ratably in any such distribution of asset or proceeds in proportion to the full Preferred A Preference Amount to which they would have been entitled. Notwithstanding the foregoing, in the event that the proceeds distributed upon a distribution event, if distributed pro-rata to the holders of Preferred Shares, would entitle them to receive per each Preferred Share at least 500% of the original price per share paid pursuant to the investment hereunder, the liquidation preference shall not apply, and the holders of Preferred Shares shall be entitled only to their pro-rata portion with the holders of Ordinary Shares (but subject to the Ordinary Shares Allocation). מבחינת המשקיע הדרישה סבירה ואלם מבחינתנו יש כאן ביטול של זכויות קודמות.
Anti-dilution:
The conversion rate of the Preferred Shares will be subject to: (i) “full ratchet” anti-dilution protection until the later of the next “qualified round of investment” in the Company (to be defined under the definitive documents) or 2 years from the Closing, and thereafter (ii) customary narrow-base “weighted average” anti-dilution protection (all subject to customary exemptions).כנ"ל
III.
Corporate Governance
Board of Directors:
At the Closing, the Board will be comprised of up to five (5) members, as follows: (i) two members appointed by the Lead Investor, of which one member shall initially be Yair Goldfinger, and (ii) one member appointed by the holders of the Existing Shares, and (iii) the Company’s CEO, and (iv) an industry expert appointed by the majority of the directors.כל בעלי המניות הקיימים ימנו 1 מ-5 דירקטורים; סביר שעם 3 אחוזים בלבד לפני דילול לא תהא לנו נציגות כלל. 
Information Rights:
The Company shall provide to the Investors with customary information and inspection rights. 
Negative Covenants:
Until the earlier of (i) an IPO or (ii) a Change of Control Event, the Company’s Articles of Association shall contain restrictions prohibiting the Company from taking the following actions without the written approval of the Lead Investor or at least one of the directors appointed by the Lead Investor, as the case may be: 
1. Amend the Company’s organizational documents or shareholders agreements in a way which adversely alters or changes the rights, preferences, or privileges of the Preferred Shares.
2. Create or issue any class or series of shares or other securities having rights or a preference equal or superior to the outstanding Preferred Shares, and repurchase or redeem any outstanding securities.  
3. Consummate any mergers or acquisitions; sell, lease, assign, transfer, or otherwise dispose all or substantially all of the Company’s assets; and liquidate, dissolve, wind up, or adopt a plan for any of the same, or voluntarily file a petition for bankruptcy protection.
4. Approve the initial public offering of the Company’s securities. 

5. Enter into any interested party transaction as such term is defined in the Israeli Companies Law, 1999.
6. Make a material change in the business of the Company.
7. Approve the annual business plan and budget, and any material deviation therefrom.
8. Hire, terminate or vary the employment terms of the CEO of the Company.  

The aforesaid provisions shall apply equally to any subsidiary of the Company.בהנחה שלנו אותו אינטרס כמו בעלי מניות קיימים אחרים אף שהרשימה סבירה עדיף שייאמר שההחלטות דלעיל תתקבלנה ברוב מסוים אשר יהא כזה שיאפשר גם לבעלי המניות הקיימים לחסום החלטות.
IV.
Other Rights and Restrictions
Pre-Emptive Rights:
Prior to the earlier of an IPO or a Change of Control Event, any holder of at least 4% of the Preferred Shares and/or Ordinary Shares (“Qualified Shareholder”) will have a pre-emptive right upon any future equity offering by the Company. The aforesaid shall not apply to certain customary exemptions.נבקש רף נמוך יותר
Transfer Restrictions:
Prior to the earlier of an IPO or a Change of Control Event, any transfer of shares in the Company shall be subject to the first refusal right of the other Qualified Shareholders, and in addition, in lieu of such first refusal right, each Qualified Shareholder holding Preferred Shares shall have a tag-along right in respect of any sales of shares by other Qualified Shareholders, in each case subject to customary exceptions.  כנ"ל
Bring Along Rights:
Prior to the earlier of an IPO or a Change of Control Event, and subject to the requirements of the Israeli Companies Law, 1999, in the event that any shareholders holding more than 66% of the Company’s outstanding share capital (on an as-converted basis) accept an offer to sell all of their shares to a third party and such sale is conditioned upon the sale of all remaining shares of the Company to such third party, or accept an offer to sell of the Company’s assets to a third party, all other shareholders shall be required to sell their shares in such transaction, on the same terms and conditions or to vote in favor of such transaction, as the case may be (“Bring Along Sale”).נבקש רף כזה שלפחות בעלי המניות הקיימים יוכלו לחסום.
V.
Other Rights and Restrictions
No-Shop:
The Company and each of its existing shareholders and officers shall not negotiate any transaction involving issuance of the Company’s securities and/or acquisition of the Company’s shares or assets, except as provided hereunder, commencing on the date hereof and until the earlier of (i) execution of definitive agreements hereunder, and (ii) the lapse of a 90 day period. בהנחה שהקלוזינג תוך 45 יום אין צורך ב-90.
Conduct of Business:
From and after the date hereof and until the Closing, the Company shall conduct its business only in the normal and ordinary course and shall use its best commercial efforts to preserve its business intact, to retain the services of its current employees and to preserve the goodwill of its customers and suppliers. 

Representations, Warranties and
Customary representations, warranties and covenants will be set

Covenants:
forth in the definitive agreement.
Fees and Expenses:
Except as set forth below, each party will pay its own expenses in connection with this transaction. If Closing occurs the Company will reimburse the Lead Investor for its out-of-pocket fees and expenses incurred in connection with the transaction contemplated hereunder up to the amount US$20,000.

There shall be no fees owed to any brokers, agents, finders or third parties in connection with the financing contemplated hereby.
Disclosure:
From and after the date hereof, none of the parties shall make any written or other public disclosures regarding this transaction without the prior written consent of the other party, save as required by law or any regulatory authority, and subject to prior coordination with the Company and the Lead Investor (unless one of them is the disclosing party). 
Closing Conditions:
The Closing shall be conditioned upon:
1. Satisfactory completion of legal, financial and business due diligence by the Lead Investor in its sole discretion;כאמור הואיל והקלוזינג נתון לשק"ד המשקיע הסיכון שבשעבוד הקנין הרוחני רב. 
2. Execution of mutually satisfactory definitive legal documentation setting forth the terms hereof, including
amending and restating the Company’s existing shareholders agreements on the terms set forth herein.
3. Corporate approvals, or other approvals, if required.
4. Consummation of the Restructure as provided herein.

5. Engagement by CEO in a new employment agreement as provided herein.

6. The Company shall have no indebtedness of liabilities, except as permitted herein.

7. The relevant debtors of the Company have agreed in writing to the arrangement set fourth in annex I.  

8. Other customary closing conditions.
Governing Law:
This term sheet is governed and construed in accordance with the Israeli law. 
Binding Effect and Liability:
The parties understand, acknowledge and agree that except for the obligations of the Company and the Investors set forth above under the headings “Bridge Loan”, “No Shop”, “Conduct of Business”, “Disclosure”, “Fees and Expenses”, and “Governing Law” (collectively, the “Enumerated Provisions”), this Term Sheet and any attachment hereto is not, and shall not be construed to be, a legally binding agreement and no such legally binding agreement shall be created unless and until the Company and the Investors shall have executed definitive legal documentation mutually satisfactory to each of them.  The parties understand, acknowledge and agree that, except in the case of a breach of the Enumerated Provisions by the Company or the Investors, the failure to execute and deliver such definitive legal documentation shall impose no liability on the Company, its shareholders or the Investors. In the event definitive documents are not executed, and the Closing does not occur within 45 days from the date hereof, each of the parties not in breach hereunder may forthwith terminate this Term Sheet by a written notice to the other party. 
If this Term Sheet is acceptable to the Company and its shareholder, please indicate so by signing below and returning to the Lead Investor no later than 19:00 (Israel time), March 30, 2008, otherwise this Term Sheet shall be deemed as if forthwith expired.
Yair 
_______________
Compo Ltd.
By:___________________________________

Name:



Title: 



[PLEASE ADD SIGNATURES BY ALL SHAREHOLDERS OF THE COMPANY]
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