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Part I
Question 1
This question asks you to analyze the source of the military commander’s authority in occupied territory. Article 43 of the Hague Regulations gives the military commander the authority to enact legislation for the purpose of restoring “public order”, which has two main elements: security, including the security of the occupying army, and the needs of the occupied territory. As we discussed in class, the military commander is the de facto sovereign, and as such, has the power and the obligation to restore public order (security plus civilian needs), to the extent that the matter is within his/her capacity.  IN occupied territory, the military constitutes the legislative and executive branch – WB Comm’s order is a “law” issued to the District Coordination Offices, who are to “execute” the law.

Additional elements of good answers included:

· Discussion of the balance of considerations validly permitted by Article 43 (whose security? How narrowly to consider public order?)

· Applicability of the law of combat as a source of authority - discussion of Article 51 of the UN Charter, the right to self-defense, as a source of authority, to the extent that the order is issued in the context of actions taken for self-defense.
· Reference to the applicability of Article 43 in the West Bank – customary law.
· Reference to Israeli administrative and constitutional law which grant authority to WB Comm, as an Israeli administrative authority, but also limit the way in which such authority can be used.

· Discussion of additional factors limiting the military commander’s authority, including the laws in existence prior to the occupation, which must be preserved as much as possible.

· Reference to relevant cases from the course.

To the extent that the order is validly designed to provide security (which is the stated goals), and it does not run afoul of the restrictions in Article 43 (i.e. the need to preserve existing laws as much as possible), it is a validly issued order, in the narrow sense. 
The validity of the order in the broader sense depends on whether WB Comm exceeded his authority in issuing the order (asked in Question 2).

Question 2
This question asks you to think broadly – to identify potential arguments in favor or against the order and to think creatively about the various sources of law that can help your argument in either direction. Quite naturally, NGO’s arguments will focus on the rights of protected residents, general and specific, the duties of the occupier vis a vis protected residents, general and specific, while MinJus’s arguments will focus on the powers accorded to the occupying army to preserve security and the rights of the state to defend itself.
Arguments by NGO could include:

· Lack of proportionality in the sweeping restriction (Israeli administrative law, Beit Sourik, Ajuri, and others) (see next question)
· Small number of people to pass via humanitarian exceptions committee shows that the order is disproportionate (see next question)

· Discriminatory profiling based on age (Israeli administrative and constitutional law, conventional human rights law (ICCPR art. 26). 
· The military has duty to determine security risk on an individual basis, rather than collectively, even where such a determination requires expending additional resources, such as additional investigators (Marab).

· Violation of right to freedom of movement
· Israeli constitutional law (Horev, Beit Sourik), whose principles guide the decisions of the military commander, as an agent of the state;

· Conventional human rights law (ICCPR art. 12(2) and art. 12(4); UDHR art. 13)
· Gaza and the West Bank are considered one territorial unit (Ajuri), such that preventing West Bank residents from traveling to Gaza violates the right to freedom of movement within one’s own “country” (ICCPR art. 12(1))

· Violation of the right to human dignity (derived from right to freedom of movement and other rights infringed by the order) (Israeli constitutional principles, Basic Law: Human Dignity and Liberty; Geneva Convention Art. 27);
· Violation of right to freedom of occupation (Israeli Basic Law: Freedom of Occupation and constitutional principles)

· Violation of right to work (Geneva Convention art. 39, 40), to strive to achieve an adequate standard of living and to continuously improve their living conditions (ICESCR, Articles 6 and 11) (conventional human rights law);
· Violation of right to access medical care (Geneva Convention, Art. 55-57 (customary) (creating obligation to facilitate proper functioning of health care system))
· Violation of the right to education (CESCR (conventional), art. 13); 
· Interferes with “public order” as protected by Article 43 of the Hague Regulations (customary international law) and as defined broadly by the Israeli Supreme Court in Abu Ita, because of the disruptions to family life, economy, education, and access to medical care. 
· Violates right to family unity (Hague Regulations (customary) Art. 46; Geneva Convention (customary) art. 27;  CESCR (conventional) Art. 10; 
· Constitutes collective punishment (in violation of Geneva Convention art. 33 and Hague Regulations Art 50 (customary); Marab, Ajuri) . Here, one could discuss the argument that the army’s motivation to undermine support for militant groups by imposing the restriction is aimed at punishing the civilian population for the acts of combatants. See court’s discussion of measures taken to contain a specific harm, as opposed to measures taken for general deterrence (Ajuri).
· Violates prohibition against deportation of protected persons from the occupied territory by requiring some of them to “agree” not to return to the West Bank for a period of two years, as a condition of being permitted to leave (Geneva Convention Art. 49 (customary); Ajuri);
· To the extent that the restriction is designed to protect Israeli settlers in the West Bank, it is illegitimate because their presence violates international law (ICJ Wall Decision) BUT see Mara'abe for argument that people must be protected within the occupied territory, irrespective of the legality of their residence their.
Arguments by MinJus:

· Rights held by protected persons are relative and must be balanced by security interest (Beit Sourik, Bethlehem)
· Right to life, which is promoted by the Order, is on a higher vertical plane than the rights harmed by the Order (Bethlehem, Beit Sourik)

· Order 185 minimizes harm to civilian population by:
· Limiting the restriction only to the most “dangerous” age group (Bethlehem, see discussion of proportionality)
· Creating an exceptions committee is an appropriate balance of rights of occupied persons with the security interest
· Order 185 is authorized pursuant to Israel’s right to self-defense (UN Charter Art. 51).
· Order 185 is a temporary order, dictated by the urgent security needs, and its temporary nature is a mitigating factor in considering the harm it creates (Beit Sourik, Mara'abe)

· Conventional human rights law (ICCPR, CESCR) doesn’t apply because Israel’s obligations under conventional human rights law are restricted to protecting human rights within its territory (State of Israel).
· The right to freedom of movement under the ICCPR is specifically subject to restriction for reasons of security (ICCPR art. 12(3)).

· The military’s discretion to enact security measures is very broad, and once it has made a determination, as it has in Order 185, that a measure is necessary to protect security, the court’s ability to intervene is very limited (Beit Sourik, Bethlehem, Ajuri, Mara’abe)

· The purpose and spirit of international humanitarian law require the military commander to take measures to protect security, and any obligation to provide for the needs of protected persons or to protect the functioning of civilian institutions are obligations of means, to the extent possible within the framework of combat and occupation. Humanitarian law is the law of combat and occupation, and during situations of combat and occupation, rights cannot be fully expressed (Hague, Art. 43).

A good answer would use these provisions of law as a framework to evaluate the harm caused by the Order and the motivations for issuing it against the security rationale and claims of effectiveness by Minjus.

Additional clarifying notes in response to some answers:

· Note that Article 35 of the Geneva Convention, requiring due process for restricting the right to exit the territory, would apply to aliens in the territory and not to residents of the West Bank
· Order 185 is not an order assigning residence to individuals or to a group. Note that assigned residence is assigned residence within the occupied territory, where Ajuri says that it includes Gaza and the West Bank. “Assigning” someone’s residence to outside the occupied territory (for example, Jordan) would not fall under Article 78 of the Hague Regulations. 

Question 3
This question inquires into the doctrine of proportionality, which we discussed in the context of Israeli law and international humanitarian law. 

Under Israeli administrative law, in order for a decision which infringes on a right to be reasonable, the infringement must be proportional, where proportionality is determined according to a three-part test (expressed well in Beit Sourik):
1. Is the means that harms a right rationally related to a legitimate objective (for example, is Order 185 rationally related to the objective of providing security)?
2. Is the means chosen the least harmful means necessary in order to achieve that objective (in other words, can you achieve the same amount of security by employing a less harmful means)?

3. Is the damage caused to the individual of proper proportion to the gain brought about by that means (in other words, does the amount of security provided by Order 185 justify the harm it causes)?

Note that Beit Sourik was significant in invalidating certain orders because of test #3 – the court held that even though an alternative route for the security barrier would provide less security, the military was obliged to choose it because the harm caused by the proposed route did not justify the additional security it provided.

Under international humanitarian law, the principle of proportionality is a general principle of law. It is part of the legal conceptualization of human rights. (See, HC 769/02 targeted killing case).  The principle of proportionality applies in every case in which civilians might be harmed, not just to a case where violence is implicated.  It requires weighing the importance of the end sought to be achieved and the damage caused to protected interest of the occupied population.    
A good analysis would evaluate the stated security benefits of the Order against the harm caused, and evaluate whether Order 185 is rationally related to the stated goals of stopping the transfer of technology and knowledge (subtest 1). Then, one would consider alternatives to Order 185, including a discussion of the feasibility of conducting individual security checks. Finally, one would balance the harm caused by the order with the objective advanced, considering the “horizontal balancing” of rights and the “vertical balancing” of rights. Additional considerations would include the scope of the rights harmed, the number of people affected, the severity of the harm, and the length of the restriction (permanent or temporary) (Bethlehem)?
Part II
This question asks you to synthesize the materials from the latter half of the course to (1) analyze the applicability of the law of occupation to Gaza including “post-occupation” obligations; (2) consider the applicability of international human rights conventions to Israel’s actions vis a vis Gaza residents; (3) consider additional sources of obligations that might apply as a matter of morality or alternative theories of responsibility.

Potential claims by the Chamber of Commerce include:
· Obligation, under Article 43 of the Hague Regulations, to allow the proper functioning of civilian life in occupied territory, especially the robust interpretation given by Israel’s Supreme Court in Abu Ita, in which it held that in a long-term occupation, the occupier must take measures to provide for the proper functioning of the economy;
· Obligation to facilitate the proper functioning of health institutions (Geneva Convention, art. 56); to take measures to provide food and medical supplies (Geneva Convention, art. 55); and to facilitate relief schemes and provision of supplies (Geneva Convention, art. 59);
· Obligation to protect the rights of Gaza residents to work (Geneva Convention art. 39 and art. 40), to strive to achieve an adequate standard of living and to continuously improve their living conditions (ICESCR, Articles 6 and 11) (conventional human rights law);
· These obligations might be evaluated, on the one hand, in light of shared obligations resulting from shared power, and on the other hand, in light of extended obligations under Article 43 of the Hague Regulations, because of the extended length of the occupation (if there is occupation).
· Note that the obligation to allow the passage of humanitarian goods does not depend on the existence of a state of occupation. All states must permit the free passage of essential humanitarian goods (medicines, foods, etc.) under Article 23 of the Geneva Convention.
The question of occupation in Gaza
This aspect of the question asks you to synthesize the primary readings on the legal status of Gaza: Rubin, Shany, and Gisha – to address the new situation presented in the question. A strong answer would analyze the various tests presented for “effective control” under Article 42 of the Hague Regulations, including Shany’s “relative control” test, Rubin’s more traditional approach to the question of troops on the ground, and Gisha’s purposive, evolving approach. Additional aspects of analysis might include the level of obligation owed if control is found to be shared, the role of the continued occupation of the West Bank in considering obligations owed to Gaza, and the change created by the internal takeover of Gaza by Hamas (this is particularly important for critiquing the Gisha analysis, based in part on Israeli exercise of control over the Palestinian Authority, and the Shany conclusion that the Palestinian Authority exercises effective control over Gaza).

Factual questions you might ask include, how the Hamas takeover affect the elements of control exercised by Israel, including taxes, borders, and population registry, what is Egypt’s role in closing the land borders, and what power is exercised by the Palestinian Authority.
Alternative sources of responsibility 
· Responsibility for Gaza under human rights law – how the Benvenisti analysis would be relevant to considering who is responsible for protecting human rights in Gaza.  Benvenisti argued that Israel had responsibility for human rights wherever it had effective control, but said that in the period about which he wrote, effective control over Gaza and Jericho was in the hands of the PA.  Has that changed?  Where is effective control?  What are the implications for changing power bases on the ground?
· Whether one could find responsibility under human rights law based not on effective control but rather state agency authority, and how the different jurisdictional clauses of various human rights conventions might apply extraterritorially, where the actions of a state have effects beyond its territory.
· Whether ethical doctrines could or should be used as a source of obligations, especially utilitarianism, ethics of care, distributive justice or other moral theories would apply, and how those theories would interact given the existence of conflict between Israel and Gaza.

· The role of post-occupation obligations, either on post-colonial theories or as a matter of state responsibility for obligations not met during the occupation (here, one should address Rubin’s paper and the post-occupation obligations he notes). 
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