LIABILITY FOR UNCERTAINTY: MAKING
EVIDENTIAL DAMAGE ACTIONABLE*

Ariel Porat** & Alex Stein***

OUTLINE

Because factual uncertainty distorts the allocation of civil
liability, this Article argues that the law should impose lability
for uncertainty. Justified on both corrective justice and eco-
nomic efficiency grounds, this liability should be imposed upon
any person who negligently aggravates the uncertainty of a civil
case by making its evidential base deficient. Because “evi-
dence” belongs to the world of inferences rather than things,
evidential damage may be inflicted in a variety of ways, far be-
yond destruction of documents and other physical tampering
with evidence. Through adoption and refinement of this insight,
the Article diagnoses the presence of evidential damage in many
legally important settings, such as mass torts, medical malprac-
tice, exposure to risk, and employment discrimination. It also
identifies a number of legal doctrines that handle the evidential
damage problem indirectly and thus attempt to resolve it within
the narrow scope of their application. Criticized by the Article
as underdeveloped forms of liability for evidential damage,
these doctrines are urged to be replaced by an explicit and com-
prehensive liability.

From the corrective justice perspective, evidential damage
should be actionable because a person sustaining such a damage
is deprived of information to which she is entitled. This depriva-
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tion makes her less autonomous in pursuing her legal rights and
also diminishes the settlement value of her case. From the eco-
nomic efficiency viewpoint, liability for evidential damage will
serve two purposes: as an incentive for people to cost-effectively
prevent evidential damage and as a vehicle for optimizing allo-
cation of the primary damage in conditions of uncertainty.

The Article also develops a remedial mechanism for cases
involving evidential damage. Drawing upon game theory, this
mechanism monetizes evidential damage by comparing the post-
damage settlement value of the case with its pre-damage value
in a way that precludes both undercompensation and overcom-
pensation of the afflicted party. In cases that became eviden-
tially damaged through fault of one of the litigants, this
mechanism is fortified by a reallocation of the persuasion bur-
den to the benefit of the afflicted party. By analyzing both the
economics and the egalitarian cast of the rules controlling the
burden of proof, the Article demonstrates that its proposed
shifting of the risk of non-persuasion will promote both effi-
ciency and fairness.
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I. INTRODUCTION

Factual uncertainty resulting from missing evidence is a salient
feature of every litigated case. Absolute certainty is unattainable.
Judicial' decisions thus always involve risk of error. This risk can-
not be totally eliminated. However, it is sought to be minimized by
increasing the amount of probative evidence that needs to be con-
sidered by the triers of fact.> Missing evidence should therefore be
perceived as a damaging factor. Accordingly, destruction of evi-
dence, as well as non-physical eradication of its probative value,
should be perceived as inflicting damage. Would such actions have
any legal consequences? Should they have any? What are and
what should be the criteria for ascribing liability to a person in-
flicting evidential damage? What are and what should be the rem-
edies available to a person sustaining such damage?

Although uncertainty is pervasive in both civil and criminal
trials, these questions are rarely brought to the fore of the legal
argument. In criminal litigation, where any reasonable doubt ben-
efits the accused—who is generally presumed to be innocent until
proven guilty—these questions are relatively insignificant. They
are, however, important in civil trials, where liability for uncer-
tainty may play a potentially decisive role in determining the liti-
gants’ rights. Nonetheless, civil litigants rarely raise those
questions, which by no means is attributable to poor lawyering.
Those questions are rarely raised because liability for evidential
damage is recognized by the law only in exceptional cases, typically
involving intentional destruction or suppression of pivotal evi-
dence. Subject to these exceptions, which are yet to crystallize into
bright-line rules, evidential damage is generally irremediable.?
This damage is thus largely internalized by the afflicted party as a
damnum sine injuria. In some settings, the evidential damage
problem is tackled indirectly by a number of tort law and contract
law doctrines, which provide the afflicted litigants a limited set of
ad hoc remedies.* These fragmented remedies, however, fall short
of solving the problem.

Scholarly writings have dealt with the questions presented at
the outset in a highly fragmented and unsystematic fashion. This

1 This and related terms will be used throughout this Article generically, as referring
to both judges and jurors.

2 See generally Alex Stein, The Refoundation of Evidence Law, 9 CaN. J. L. & JURis.
279 (1996). '

3 See generally JAMIE S. GORELICK ET AL., DESTRUCTION OF EVIDENCE chs. 2 & 4
(1989).

4 See discussion infra notes 6-26 and accompanying text.
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neglect can partly be ascribed to the indirect doctrinal solutions of
the evidential damage problem, which emerged in different juris-
dictions. At a general principled level, this neglect has no apparent
justification. As could be expected, failure to confront the problem
directly has engendered difficulties and anomalies in the applica-
tion of the law.

This Article confronts the problem directly by focusing upon
civil trials. It argues that evidential damage should be actionable.’
Part II of this Article explicates the nature of evidential damage
and provides a number of examples which exhibit both the impor-
tance and the pervasiveness of the evidential damage problem.
Further examples are provided in Part III, which discusses and
removes a seemingly powerful objection to making evidential dam-
age actionable. This objection is grounded in the “process theory”
of tort liability that justifies differential treatment of prima facie
indistinguishable damage situations by the savings of litigation
costs attainable through non-liability rules. We argue that this the-
ory has a limited normative force and should not bar recovery for
evidential damage.

Parts IV and V conduct a normative inquiry into the question
of liability for evidential damage. This question is examined from
two alternate viewpoints, that of corrective justice and that of de-
terrence. Remedies attendant upon liability for evidential damage
are also examined from each of these viewpoints. We develop a
mechanism, suitable for both deterrence and corrective justice sys-
tems, by which evidential damage can be reduced to money. The
aim set for this mechanism is to afford the right amount of compen-
sation to a person whose entitlement to evidential information was
tortiously destroyed by another person. Under the corrective jus-
tice account, we treat this entitlement as a valuable determinant of
a person’s autonomy. Destruction of this entitlement is damaging
to a person because it impairs her ability to exercise her autono-
mous choices in enforcing her legal rights. The afflicted person
should therefore be compensated for the value of her entitlement
to the lost information. Because this information could be of value
only between the parties to the underlying litigation, its probative
potential should be translated into the afflicted party’s probability
to prevail in the litigation. Evidential damage may thus also be de-
termined by its impact on the litigation’s settlement value, which
would involve an uncomplicated application of game theory. Any

5 “Actionable” refers to any legal redress, including shifting the burden of proof.
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reduction in the value of the afflicted party’s litigation-threat vis-a-
vis her opponent should be compensated for in this way.

Under the deterrence theory, an entitlement to evidential in-
formation is associated with its truth-value. Less evidential damage
means more information and thus greater efficiency in implement-
ing the controlling substantive law. This by itself justifies liability
for evidential damage. Avoidance of evidential damage, however,
must also be conducted within the bounds of efficiency. Its costs
should therefore never exceed the cost of the damage. Apart from
that, liability for evidential damage should account for its impact

upon the allocation of the primary damage. It should thus be im-
posed in a way that optimizes the allocation of the primary damage
in conditions of uncertainty.

Our discussion will demonstrate that ev1dent1a1 damage, when
inflicted negligently, should normally be actionable in torts. This
conclusion does not, however, exhaust the existing range of norma-
tively sustainable possibilities. Part VI, which discusses the remain-
ing possibility, leaves the terrain of torts by moving to evidence
law. It examines the idea of treating liability for evidential damage
as a ground for reallocating the risk of non-persuasion in the evi-
dentially damaged trial. According to this idea, when both parties
fail to discharge the controlling standard of proof (typically, that of
preponderance of the evidence) judges should rule against the
party responsible for the evidential damage. Modifying the origi-
nal allocation of the non-persuasion risk, this solution of the prob-
lem is not comprehensive. Usually, it would be available only
against the defendant in an evidentially damaged trial. Evidential
damage inflicted by strangers can be actionable only in torts. Tort
remedies will also be appropriate in cases where the reallocation of
the persuasion burden will either overcompensate or provide no
help to the plaintiff. Tort remedies, however, are also limited.
They would not always be adequate when applied against a party
to the ev1dent1ally damaged trial. In many cases, reallocation of the
persuasion burden would constitute a better remedy. Tort law and
evidence law mechanisms should therefore complement each
other, which, indeed, is the crux of our thesis.

Our conclusions in Parts ITI-VI thus combine into the follow-
ing normative scheme:

(1) Evidential damage should be actionable in torts under the

negligence doctrine.

(2) In a trial that became evidentially damaged, a party respon-

sible for the damage should compensate the afflicted party or,

when appropriate, carry the risk of non-persuasion.
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Throughout the Article, we mention the ways (both explicit
and implicit) in which the Anglo-American legal systems attempt
to resolve the evidential damage problem. This is done in order to
further exhibit the advantages of bringing the evidential damage
doctrine to the fore of the legal discourse. We demonstrate that
making evidential damage actionable will remove the problems
currently involved in the application of several legal doctrines.
These doctrines include, inter alia, the tort of evidence spoliation,®
market-share’ and enterprise liability,® alternative tort liability,’
and the risk-as-damage doctrine.’® Our argument equally applies
to two contract law doctrines that can be perceived as handling the
evidential damage problem indirectly. These doctrines we do not
discuss.!

6 Le., liability for destruction of some important evidence. See GORELICK ET AL.,
supra note 3, chs. 2 & 4.

7 This doctrine applies when a number of manufacturers separately produce an identi-
cal product which turns out to be damaging. In any such case, if the damage cannot be
identified as originating from one of the manufacturers, each of them will have to compen-
sate the afflicted person in proportion to his share of the market. See W. PAGE KEETON ET
AL., PROSSER AND KEETON ON THE LAw oOF ToORTs § 41 (5th ed. 1984).

8 This doctrine applies when the litigated damage cannot be traced back to its individ-
ual producer, but is shown to have originated from a particular industry at large. Any
manufacturer participating in that industry will accordingly be liable. See Hall v. E. I. Du
Pont De Nemours & Co., 345 F. Supp. 353 (E.D.N.Y. 1972).

9 According to section 433B of the Second Restatement of Torts, this doctrine holds as
follows:

(2) Where the tortious conduct of two or more actors has combined to bring
about harm to the plaintiff, and one or more of the actors seeks to limit his
liability on the ground that the harm is capable of apportionment among them,
the burden of proof as to the apportionment is upon each such actor.

(3) Where the conduct of two or more actors is tortious, and it is proved that
harm has been caused to the plaintiff by only one of them, but there is uncer-
tainty as to which one has caused it, the burden is upon each such actor to
prove that he has not caused the harm.

RESTATEMENT (SECOND) OF ToRTs § 433B (1965).

10 Namely, the controversial doctrine treating bare risk as an actionable tort. See infra
notes 32-36 and accompanying text.

11 One of these doctrines, known as contra proferentem, holds that contractual ambigui-
ties should be resolved against the party who drafted the contract. This party consequently
becomes responsible for the evidential damage. In the Second Restatement of Contracts,
this doctrine is formulated as follows: “In choosing among the reasonable meanings of a
promise or agreement or a term thereof, that meaning is generally preferred which oper-
ates against the party who supplies the words or from whom a writing otherwise proceeds.”
RESTATEMENT (SECOND) OF CONTRACTS § 205 (1981).

Under the second doctrine, which applies in breach-of-contract cases, factual indeter-
minacy of the expectation damages allows the aggrieved party to recover the reliance dam-
ages even when these may exceed the actual value of her expectation interest. An
allegation that the aggrieved party would have incurred losses if the contract were per-
formed is thus required to be proved by the party in breach by preponderance of the
evidence. See id. § 349; E. ALLAN FARNSWORTH, CONTRACTS § 12.16, at 930 (2d ed. 1990).
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The specific doctrines dealing with the problem at hand have
an inherently limited scope of application. As such, they provide a
number of uncoordinated ad hoc solutions to the problem, which
cannot be satisfactory. In cases involving market-share liability, al-
ternative tort liability, and the risk-as-damage doctrine, this limita-
tion is transparent. These doctrines are confined to their particular
factual patterns. They also handle the evidential damage problem
only implicitly, and thus, indirectly. Hence, their solution to the
problem is not merely incomplete, but may also be inadequate
even within the narrow scope of their application. As demon-
strated throughout this Article, the main problem upsetting the ap-
plication of these doctrines lies in the non-presence of the
evidential damage as a liability-controlling factor.'?

The spoliation doctrine confronts the evidential damage prob-
lem directly. It is, however, limited to cases where evidence was
destroyed physically, including cases that involve violation of a
duty to generate or retain documents. This limitation is premised
on a fallacious ascription of physicality to evidence. As explicated
later in this Article, evidence is not a physical essence. Rather, it is
made out of physical essences by arguments inferentially relating
those essences to a contested issue.'®> Such arguments may be ren-
dered unavailable without physically damaging any evidential ma-
terial. Moreover, destruction of evidential material will not
necessarily lead to the unavailability of the relevant arguments.
Physical tampering with evidence is therefore neither necessary
nor always sufficient for the infliction of evidential damage. Evi-
dential damage is inflicted in the world of inferences, not in the
world of things.

Normally, spoliation of evidence is actionable only as an inten-
tional tort.»* This further limitation of the spoliation doctrine is

This doctrine can be justified by the fact that the evidential damage, as related to determi-
nation of the aggrieved party’s expectation interest, was inflicted by the breach of contract.

These and other specific doctrines are discussed in detail in Ariel Porat & Alex Stein,
Doctrinat Hanezek Haraiti: Haazdakot Leimuza Veisuma Bemazavim Tipusiim Shel
Ivadaut Begrimat Nezakim [The Evidential Damage Doctrine: A Positive Analysis of the
Law], 21 Iyuney MisupaT (forthcoming 1997).

12 For more details see Porat & Stein, supra note 11. As recently acknowledged by the
Texas Court of Appeals, “traditional procedural and nonprocedural remedies [for evidence
spoliation] are flawed by their limited scope, their inadequate preventive effect, and their
failure to provide the victim with just compensation.” Ortega v. Trevino, 938 S.W.2d 219,
221 (Tex. Ct. App. 1997). .

13 See Stein, supra note 2, at 307-09 (explaining the transforming nature of such
arguments).

14 See generally GORELICK ET AL., supra note 3, ch. 4; Hazen v. Municipality of
Anchorage, 718 P.2d 456 (Alaska 1986) (only intentional spoliation of evidence recognized
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