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 mr ccenzdl mikixv l`xyia miiwqrd milabdd ipic cvik dl`ya oc df xn`n
dxgzna ziaiq`t drwyd driwyn dnxit mda miavn ,xnelk , dxgzna drwyd

 dl oi`e dxgznd zelert lr ritydl dleki dpi` driwynd dnxitd day
cinl zeyibpezwfgay yibx r .dl` oirn zerwyd ,miizernyn mixgzn oia ,

miizernyn mixgzn hrn `linn miniiw mda miweeya , minieqn mixwna zelelr
okxvl xignae zexgza zizernyn rebtl .jkl zixwird daiqd ,feb`d ztilwa ,

 driwyd xy` dnxitd ivixnza mebtl dlelr efk ziaiq`t drwydy `id
naiaiqixb` ote`a zexgzdl dxgz . driwynd dnxitd ivixnza efk dribt

 ote`a zexgzdl diaixi ivixnz z` oihwdl mb dlelr ziaiqxb` zexgzl
iaiqxb` .mpn` ,d`xn xn`ndy itk ,minieqn mixwn miniiw ,oega`l mipzip ,

zexgza rebtl dlelr `l mixgzn oia ziaiq`t drwyd mda ,ya s` z`fe we
mipwgy hrn mr .mewn lkn , l`xyia miiwqrd milabdd ipic ik d`xn xn`nd

 ly miizexgzÎihp`d odirbt lelkn z` weagl gilvny ote`a enyei `l
dl` oirn zerwyd .sqepa , htyna dk cr dyrpy beeiqd ik d`xn xn`nd

xcqdk dpecipy dwqr oial zexag befink dpecipy dwqr oia il`xyid laek 
mixgzn oia zeiaiq`t zerwydl mxeb ,llka m` , `l mihxcphq it lr oecidl

miiawr , dlwnd dxeva zepecip xzeia zeizernynd zeiaiq`td zerwydd mditl
xzeia. 

 

àåáî .à .úåøçúá òåâôì äìåìò íéøçúî ïéá úéáéñô äò÷ùä ãöéë? 

1 .lhxw xcrida ziaiqt drwyd ly drtydd ;2 .rtydd ly d
milhxw zeaivi lr ziaiqt drwyd ;3 . ici lr ziaiqt drwyd

dhily ilra ;á .úåéèôùî úåëìùäå éèôùî çåúéð. 1 . beeiqd
ziaiqt drwyd ly ihtynd ;2 .l qgia dwiqtd zcnr zerwyd

iaiqtemixgzn oia z ;â .íåëéñ. 

 

* dvxn ,r mihtynl dhlewtd"onkea y ,aia` lz zhiqxaipe` .il.ac.tau.gilod@post .

r lr cliyhex lkinl zecedl ipevxazelirend dizervde dizexrd lre daxd dzxf ,

itqk reiq lr htynd ly inegzpia xwgnl dlbv lrÎfkxnle. 
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 מבוא

 

ikixv l`xyia miiwqrd milabdd ipic cvik dl`ya oc df xn`n mr ccenzdl m
dxgzn dnxita ziaiqt drwyd driwyn dnxit mday miavn,1 cvik dl`ya oke 

zexgza rebtl dlelr mixgzn oia ziaiqt drwyd . zehlea ze`nbec dnk
 oezira dhilyd ilra ly mzrwyd od l`xyia mixgzn oia ziaiqt drwydl

 qaelb– onyite oe`xa –pexg` zerici dxgznd oezira ze,2 ly dzrwyde 
lr l` dxgzna riwx` dterzd zxag ly m`dÎzxag;3jk lr sqep  , onyit– 

b` lra" wxa zeine`lpiad zegiyd zxaga g–adf ieewa dhilyd z` ykx  ,
wxa ly dzxgzn,4Îk ly d`eeld ux`d oezirl wiprd zepexg` zerici hilye 

20 zpya milwy oeilin 1992.5gewl zxg` dnbec gehiad weyn d : dnly zxag
 zewfg` edil`–ra gehial dxag edil`a zhleyd " n– dykx 38% zeipnn 

qwiptd ,gehial dxag edil`a dxgznd ,ra zewfg` edil`y onfa z`fe" n
Îa dwifgd36%gehial dxag oeli`n .6dnbec cer  :Îa wifgn hpewqic wpa26.5% 

 

1 "ziaiqt drwyd " lr drtyda zpiipern dpi` driwynd dnxitd eay dxwnl zqgiizn

ezwfga yibx rcinl dyiba e` dxgznd zelert. 

2 iwenip oia befinl zecbpzdúøåù÷ú ïîùéô ïåàøá òá "òá úåðåøçà úåòéãé ïéáì î"î , zeyx

miiwqrd milabdd , meqxt3015790) 2002.( 

3 oncixt oexi e`x ,"en zldpn miitpk"aga dhilyd zyikx z`xwl xf szey sexivl n '

lrÎl`" ,ñáåìâ 9.2.2004 ;"uiaexea ifi`" ,ñáåìâ 21.8.2003)  eiykrl oekp dykx miitpk

4.99%lr l`n  ,dcia yie ly dwfgdl zelrl dl zexyt`ny zeivte` 15% , seqale

 ly dwfgdl51% ,zepey zeixehlebx zeieyx xeyi`l setk.( 

4 zepezirl drced e`x ,"adf ieew oial oihipen oia befin xyi` dpennd , milabdd zeyx

miiwqrd" ,miiwqrd milabdd zeyx , meqxt3015605) 2002( , befin wiza dhlgde5006 :

012òá áäæ éåå÷ "î , ìåäéð ïîùéô úçôùî éñëð)1988 (òá úåðåúéò ïéèéðåîå"î , milabdd zeyx

miiwqrd , meqxt3015619) 2002.( 

5 qaelb azk e`x ,"owey : ly zelzd dti`"ux`d "a"zerici"?" ,ñáåìâ 24.3.2002. 

6 edil` dnly zhilya zewfgd zxag `id zewfg` edil` dnly . sqep dizewfgd lr

oelii`a epnfa dl eidy zewfgdd lre qwiptda ,Îa xzid oia dwifgn dxagd%28 wpan 

ae ceb`%10ine`l wpan  . e`x&lTable369563=web?id.Go2Dev/il.co.eliahu.www://http

18362=&rnd2=&idune_dataid319180= .Îa1997 dnly dykx da befin zwqr dxye` 

ra zewfg` edil`" n%36ra zewfgd oeli`n "n .ra zewfg` edil`" dwifgd n%74 

ra gehial dxag edil` zeipnn"n ,ra zewfgd oeli`e" dwifgd n%100 oeli` zeipnn 

ra gehial dxag"n .befind xeyi` e`x:i .t .4521 ,e 'pyzd xii`a"f ,13.5.1997 , cenr

3422. xanhtqa 1999ipngx zgtyn dykx ,ra zewfgd oelii`a dhilyd zlra " dxfg n

ra zewfg` edil` dnly ly ewlg z`"ra zewfgd oeli`a n"n . befin xeyi` e`x3212 ,

i" t4817 ,k"yzd oeeyga b"q ,2.11.1999 ,nr '1003 , befin wiza dhlgd1753  äîìù

÷æçà åäéìàòá úå"ò úå÷æçà ïåìééàÎî"î ,miiwqrd milabdd zeyx , meqxt3006674) 1997( ;

oiel xfril` ,"edil` dnlyl axewn : lecba drh yely oa– zekiiy ine`la zeipnd 
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ra oey`xd ine`lpiad wpadn"n.7 

ec hteqexwin ly ziaiqtd dzrwyd od zixadÎzevx`a zehlea ze`nb–  jqa
150 xlec oeilin –lt` ly dravd zekf `ll zeipna  , zekxrn weya dzaixi

dlrtdd.8 zixadÎzevx`a akxd zxkyd weya dygxzd zxg` zpiiprn dnbec 
byk'qxehen lxp ,lpeiyp akxd zxkyd zxaga dhilyd zlra , dykx25% 

 ly zeipndnAvis ,lpeiypa dxgznd . cxet dykx envr wey eze`a– zlra 
 uxda dhilyd–bca ly dravdd zekf zelehp zeipnd lk z` 'h.9 

minieqn mixwna , dl` oirn zerwyd– miizernyn mixgzn ly – miweeya 
miizernyn mixgzn hrn miniiw `linn mday , zizernyn rebtl zelelr

e zexgzaoihelgl zeiaiqt od m` mb okxvl xigna.10jkl zixwird daiqd  ,
feb`d ztilwa , dnxitd ivixnza mebtl dlelr efk ziaiqt drwydy `id

iaiqxb` ote`a zexgzdl dxgzna driwydy,11 dieyr dcivn efk zexgzy meyn 
drwydd jxr z` oihwdl .mpn` ,xaqeiy itk ,minieqn mixwna , mipzipd

ga`loe , mr weya s` zexgza rebtl dlelr `l mixgzn oia ziaiqt drwyd
mipwgy hrn .mewn lkn , `l l`xyia miiwqrd milabdd ipic ik d`xi xn`nd

 

dxagl `le edil`l" ,ñáåìâ 30.6.2003 ;ixetiv ilh ,"`iya miynnn ? oiipr ilra

Îka zeipn exkn zeil`xyi zexaga800ilin lwy oe" ,ñáåìâ 30.6.2003. 

7 oepc wgvi ,"`xtq mig`d :nial hpewqic ziipt" y–dixh dkne dxeage rvt dlek ", 

8 e`xJohn Markoff, “Microsoft Comes to the Aid of a Struggling Apple,” N.Y. Times Aug. 

7, 1997, A1 . 

9 e`xDevavrat Purohit & Richard Staelin, “Rentals, Sales and Buybacks: Managing 

Secondary Distribution Channels,” 31 J. Marketing Res. 325, 326 (1994); Karen Talley, 

“Avis Advertisements Fuel Questions,” 49 Bus. News 1 (1990). 

10 oaenk ,ykex riwyndy okzii lirl e`aedy mixgzn oia zerwydl ze`nbecd on daxda ,

cadrwydd mr caa  , drvea eay aixid zelert lr oitiwra ele ritydl idylk zleki

drwydd ,ely dyibx divnxetpi`l zeyibp lawl zegtl e` . `id df xn`n ly xqnd

ef oirn divnxetpi`l zeyibp e` ef oirn drtyd zleki lxhpp m` mby , m` mbe

zegipf odizertyd ,` mihwt` exzeeii oiicrmiizexgzÎihp . zeccenzda cwnzn xn`nd

dl` mihwt`a l`xyia miiwqrd milabdd ipic ly . mixwna xzeia dcg `id ef dl`y

 drtyd ly hwt`dy jk awr dwqra miaxrzn mpi` miiwqrd milabdd ipic mday– 

 dxiyi e` dtiwr–icn ylg `ed  .jk ,lynl ,oldl d`xpy itky , milabdd ipic

miiwqrdonyite oe`xa z` mi`ex mpi`  ,qaelb ihily , lr ritydl milekiy ink

xevrl leki dpenndy zexag befin miwnd ote`a zepexg` zerici ly dzelirt . ep`

zwcven zeidl `l dieyr ef oirn dwqra zeaxrzdÎi`y d`xp , drtydd awr

tyd ly edylk aikxn `ll mb drwyda zniiwy zizexgzÎihp`ddr. 

11  migpend"ziaiqxb` zexgz " e`"dfr zexgz " oebk zeizexgzÎext zelert xe`izl eynyi

izexgzÎlr xignn xign zcxed .ziptxeh zebdpzdl miqgiizn mpi` md , dzxhny

weydn dxgzn `ivedl. 
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 zerwyd ly miizexgzÎihp`d odirbt lelkn z` weagl gilvny ote`a enyei
dl` oirn.12 il`xyid htyna dk cr dyrpy beeiqd ik xn`nd d`xi cer  oia

 jkl mxeb laek xcqdk dpecpy dwqr oial zexag befink dpecpy dwqr
epecii mixgzn oia zeiaiqt zerwydy ,llka m` ,miaiwr `l mihxcphq it lr ,

xzeia dlwnd dxeva zepecip xzeia zeizernynd zeiaiqtd zerwydd mditly. 

exgzde miiwqrd milabdd megza xwira wqer xn`ndy zexnlz , a`ey `ed
miiwqrd milabdd megz mr ely wynndne micib`zd ipic megzn dax d`xyd ,

htynd ly ilklkd gezipd megzn , ick miwgynd zxez ly milka yeniydne
zenxit ly zibhxhq`d ozebdpzd lr miihtyn millk ly mzrtyd z` oiadl .

 ly eiazkle elrtnl zcgein dcez miag dl` minegztext 'vwext l`ixe`'di. 

 

 ?כיצד השקעה פסיבית בי� מתחרי� עלולה לפגוע בתחרות. א

 

dly dxgzna driwyn dnxit xy`k , miizernyn mixgzn milret eay weya
mihrn,13dzegt zeiaiqxb`a zexgzdl sicrz driwynd dnxitd  . dxgzze did

 zeiaiqxb`a driwynd dnxitd–xgznd dnxitd ly digeex ecxi d , cxii dkxr
`ed mb letii drwydd jxre .jkitl , zze`l dleki dxgzna ziaiqt drwyd

dzegt zeiaiqxb`a zexgzdl dzr dticrn driwynd dnxitd ik mixgznl .
 zexgzdl mnvr mixgznd z` oaxcl ick dfk zezi`a yi zeax zeiv`ehiqa

 dzegt zeiaiqxb`a–igeex z` zelrdl ick yi jkae weya zenxitd lk  , llek
driwynd dnxitd.14jk m`  , znxeb mixgzn oia ziaiqt drwydy wx `l

driwynd dnxitd cvn zegt ziaiqxb` zexgzdl , mexbl dlelr mb `idy `l`
weya diaixi cvn zegt ziaiqxb` zexgzdl. 

 oia `id zexgza ziaiqt drwyd ly dribtd gezip oiiprl ziyeniy dpgad
dd lhxw `ll lwyn ieeiya xignd lr ziaiqt drwyd ly zerty) frla

unilateral effects( , lr e` mzeaivi lr ziaiqt drwyd ly drtydd oial

 

12  zerwyd iabl oevxÎriayn ote`a minyein mpi` miipwixn`d miiwqrd milabdd ipic mb

aiqtdl` oirn zei . zeiaiqt zerwyd ly ilklkd gezipd xe`l dl` mipic lr zxewial

 e`xDavid Gilo, "The Anticompetitive Effect of Passive Investment", 99  Mich. L. Rev. 1 

(2000). 

13  weya zeniiw m` mb zniiw dpecpd drtydd– zeizernynd zenxitd hrn caln – 

y ziqgi ax xtqnzephw zenxit l , mixignd z` zihnehe` zevn`n od ozephw awry

zeizernynd zenxitd zeraewy. 

14  e`x dagxdlGilo , dxrd12 lirl ,nra '10-20. 
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 milhxw ly mne`iz)miienq15miielb e`  ( weya) frla dpeknd drtyd
coordinated effects

16 .(oldl dl` zertyd izy ogap. 

 

 יבית בהיעדר קרטלההשפעה של השקעה פס. 1

)à (úîìùåî àì úåøçúì úåáéñä 

Îd z` oiadl ickunilateral effects ziaiqt drwyd ly –xnelk  : dribtd
 lhxw oi`yk mb zygxzny zexgza)ielb e` ienq ( weya– dligz oiadl epilr 

 dppi` zexgzd ohw `ed zeizernynd zenxitd xtqn mday miweeya recn
ida mb znlyenlhxw xcr .ef drtez xiaqpy xg`l , drwyd recn xiaqp

znlyen zegt cerl dl` oirn miweeya zexgzd z` zkted ziaiqt. 

ok m` ,zeizernyn zenxit ly ohw xtqn miiw mitprd ziaxna . mitpra
 xeviil zileyd zelrdn deab llk jxca `ed izexgzd xignd dl` oirn

xvend.17a zraep ef d`vez  lecia miiw miweeyd ziaxnay jkn dpey`xae y`x
zenxitd ixven oia mieqn;18xne` deed  :zenxitd zexviiny mixvend ziaxna 

miweeyddfn df zvwna mipey md  .nbecd wey `id df oirn weyl zwdaen 
xwead zgex`l mipbcd : m` mb znieqn dnxit ly bzen miticrnd yidxven 

dlyvwna xwi dxgznd bzend xignn z; lecb mixignd yxtd m` mle`  eic– 
 lgnidxgznd bzend l` xearie eizetcrd lr okxvd.19 ozip dl` oirn miweeya 

xignd ik ze`xdl ,g zexgza s`eziyt ,zileyd zelrl lrn `ed . avnd mb df
 miweeyaydfl df ce`n minec mipzipd mizexiyd e` mixvend mda ,mle` 

okxvd zpigan zeaiyg yi wtqd ly it`xbe`bd mewinl .dl` oirn miweeya mb 
yiyexcl gek wtql  zileyd zelrdn mideab mixign eil` aexw mipkxvdn .

nbecdwlcd zepgz wey `id df beqn miweeyl ,  mii`pernw miweey mb enk
mixg` .ezial daexwd dpgza wlc `lnl sicri okxv ,r mewnlezcea jxcl e` 

mdipia zxagnd dxgzn dpgz ly xigndn zvwna deab da xignd m` mb 
exzei dwegx . dpgzd zaehl eic lecb zepgzd oia mixignd yxtd m` wx

 

15 "ienq lhxw "mixgznd oia divwipenew `ll weya byend ihqilhxw xign `ed , itk

tiycin hxe. 

16 m`zda , byend"coordinated effects "drhn znieqn dcina `ed , mb dpeekd ixdy

zenxitd oia divpicxe`ew oi` xen`k mday miienq milhxwl. 

17  zileyd dcigid zwtq` zelr `id zileyd zelrd–dpexg`d . 

81 e`x ,lynl,) 1988(, 209 The Theory of Industrial Organization. Jean Tirole 

19 ze`nbecmiineid mipezird wey od dl` oirn miweeyl zetqep  ,yewi wey e` ze`wynd 

algd ipcrn. 
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dwegxd dpgzd z` okxvd sicri xzei dwegxd.20
 

 eay weya mb edylk lecia miiw `l– mixveind mixvendmidf oihelgl  , od
 zpigan dnxitd ly it`xbe`bd mewind zpigan od xvend beq) df mewin m`

mipkxvl aeyg (– izexgzd xignd  zeidl ieyr zileyd zelrdn deab m`
 weya zenxitl yixeviid xyek zpigan zelabn . ly xeviid xyek xy`k

laben zenxit , zniiwdlabn rl  mixign zyxecd dnxity mipkxvd xtqn
 mikenpzxyl dleki dizexgznn . z` weya zenxitl wiprdl dleki ef dcaer

 mideab mixign yexcl gekdzileyd zelrdn.21  mday mixicpd mixwna wx
midf md zewtqn zenxitdy mixvend , xvend zwtq` ly it`xbe`bd mewind

 zenxitd oia ddf `edy e` okxvl aeyg eppi`)zexgzn wlc zepgz izy oebk 
efl ef zecenvd( , lcebl ziqgi zenxitd ly xeviid xyeka dlabn zniiw `le

 yewiad– izexgzd xignd dl`k mixwna wx )xnelk :lhxw `ll ( aexw didi
zileyd zelrl ce`n. 

 

)á (úîìùåî úåçô ãåòì úåøçúä úà úëôåä úéáéñô äò÷ùä òåãî 

 zexgzd mixgznÎihern miweeya recn xaqedy xg`lznlyen dppi` aexl ,
 zeidl zexgzl znxeb dfk weya mixgzn oia ziaiqt drwyd recn dzr d`xp

 xignle znlyen zegt cer– zileyd zelrl lrn deab xzei cer zeidl.22 

 

20   leciad xy`k– xvend beq zpigan e` it`xbe`bd –eic lecb `ed  , milabdd ipic

llk mixgzn mpi` mixvendy erixki ,xne` deed :palx wey eze`a miievn mpi`ih .

zihtyn zeipicnl oiipr `id z`f dwicvnd leciad zcin. 

21  e`xTirole , dxrd18lirl  ,nra '212. 

22  ici lr miilklk milcena yeniy jez dgked ef d`vezRobert J. Reynolds & Bruce R. 

Snapp, “The Competitive effects of Partial Equity Interests and Joint Ventures,” 4 Int'l J. 

Indust. Org. 141 (1986); Timothy F. Bresnahan & Steven C. Salop, “Quantifying the 

Competitive Effects of Production Joint Ventures,” 4 Int'l J. Indust. Org. 155 (1986); 

Daniel P. O'Brien & Steven C. Salop, “Comptitive Effects of Partial Ownership: 

Financial Interest and Corporate Control,” 67 Antitrust L.J. 559 (2000); F. Bolle & W. 

Güth, “Competition Among Mutually Dependent Sellers,” 148 J. Inst. & Theoretical 

Econ. 209, 239 (1992); E. Dietzenbacher, B. Smid, & B. Volkerink, “Horizontal 

Integration in the Dutch Financial Sector, ” 18 Int'l J. Indust. Org. 1223, 1242 (2000); D. 

Flath D, “When is it Rational for Firms to Acquire Silent Interests in Rivals?, ” 9 Int'l J. 

Indust. Org. 573, 583 (1991). 

 l e`x weya mixignd lr mixgzn oia ziaiqt drwyd ly hwt`a dpcd zixitn` dcear

Wilson A. Alley, “Partial Ownership Arrangements and Collusion in the Automobile 

Industry,” 45 J. Indus. Econ. 191 (1997) .d wey ik d`xd df xwgnipeknez ipwixn`d 

ipeknd weyn zegt izexgziptid ze , xzei zedeab zenx `evnl ozip iptid weyay cera

zeiaiqt zerwyd ly .zprhlAlley  , zilklkd zextqa d`vezl dni`zn ef d`vez
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gipp ,lynl , zenxitd ixven oia lecia awr znlyen dppi` weya zexgzdy
zexgznd .dfk weya ,xgzn ea inewn wey oebkwlc zepgz ze ,` dpgz m` '

a dpgza ziaiqt dwfgd dwifgn ,'` dpgzy ze`xdl ozip ' zelrdl dvxz
ziaiqtd drwydd `lnl` didy avnl ziqgi mixign.23 drwydd `lnl` 

ziaiqtd ,` dpgz ly efk mixign z`lrd ' xearl mipkxvdn wlgl znxeb dziid
a dpgzl 'zexgzn zepgzle ,oca`y jk ick cr z` wicvn did `l weyd gzp 

` dpgzy lcbend oeictd 'xignd z`lrd zeawra lawl dzeeiw .mle` , xy`k
` dpgz 'a dpgza ziaiqt driwyn ,'a dpgz ly digeexn wlga ztzzyn `id '

a dpgz ly weyd gzp zlcbdn miraepd '` dpgz oeayg lr' .` dpgz f` e` '
xignd z` zelrdl zegt qqdz.24

 

tklirl epiivy i ,` dpgz ly dpin`d zeaiigzdd miax mixwna ,' dnbeca
ef ,mixign zelrdl ,onvra mixign zelrdl zexgznd zepgzd z` mb zpaxcn .

` dpgz xy`ky `id jkl daiqd 'mixign zelrdl zvxnezn , `linn mipkxvd
` dpgz z` mi`ex 'iaihwxh` zegt silgzk ,znd zepgzl ozep xacde gek zexg

` dpgzl wey igzp ciqtdl ilan od mb mixign zelrdl'.25
 

mpn` ,mixg` mixywd miniiw ,` dxgzn xy`k mday 'eixgzna riwyn ,
iaiqxb` zegt dxgznl jtdp jkn d`vezke , ici lr mcivn eaibi mixgznd

 

 ddeab zeizexgza oiite`n wey xy`ky)mixgzn ieaix llba oebk ,iptid weyl dneca (

xg`n mixgzn oia zeiaiqt zerwyd ly xzei ddeab dnx xze`z mipeyd mixgzndy 

 weya ziaiqphpi`d zexgzd zzgtdl xiykn eytgi)my,nra  '193 .( mb e`x df oiipra

David Reitman, “Partial Ownership Arrangements and the Potential for Collusion,” 42 J. 

Indus. Econ. 313 (1994). 

23 mixign zexgz dpi`y zexgza s` lg dnec oeibid ,ynlzeki` lr zexgz l , zexiy lr

zepycg lr e` . day dnxitd mr zexgzdn s` rzxiz dxgzna zrwyend dnxit

driwyd day dnxitd zlret mday diiqelke` iglt e` mitxbe`b miweey lr driwyd .

z`fn dxzi : wifgn `ed m` ok zeyrl `l dhii weyl dqipk lweyd il`ivphet dxgzn

d dnxita zeipnaweya zlret ; e`xReynolds & Snapp dxrd 22lirl  ,nra '150. 

24 oaen , lkk xaeb mixign zelrdl driwynd dnxitd uexnz ly izexgzÎihp`d hwt`dy

xzei ddeab ziaiqtd drwydd znxy , igeex lr zizexgz zebdpzd ly drtyddy lkk

dnxitddriwynd dnxitd igeex lr mzrtydl ziqgi xzei milecb drwydd drvea da  ,

weya miizernyn mixgzn zegt yiy lkk , zeaxernd zenxitdy lkk llk jxcae

xzei zeizernyn drwyda . izernyn dxgzn ly dqipk dietve did)xnelk : dxgzn

eic lecb ,tyn raew `edy zeienkde mixignd ik oiaiyweyd lr miri ( ly zeagxzd e`

izernyn `l dxgzn ,aey zget zexgza dribtl hqwha oecpd yygd. 

25 xzei ilnxetÎilklk gezipl ,lecia mr weya ik d`xnd , uxnezn cg` dxgzn xy`k

zeiaiqxb` zegta zexgzdl mivxnezn mixg`d mb zeiaiqxb` zegta zexgzdl , e`x

Jeremy Bulow et al., “Multimarket Oligopoly: Strategic Substitutes and Complements,” 

93  J. Pol. Econ. 488 (1985) . 
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úìãâämdly zeiaiqxb`d  . mya uetp ilklk lcena d`vezd `dz ef"epxew" ,
ayxignd z` mewna zwteqnd zenkd z` zexgea zenxitd e . zxbqna m`

zwteqnd zenkd z` zexgea zenxit zexgzd , ici lr rawidl xignl zepzepe
yewiad oial weya zenkd jq oia ybtnd , `id aixia driwyn dnxit xy`k if`

 xzei dphw zenk wtql dvtg)dzegt zeiaiqxb`a zexgzdl( ,daebzde 
 `weec didz mixgznd ly zibhxhq`d úìãâä mdly zenkd) zexgzdl

zxaben zeiaiqxb`a.(26mle`  ,ze`xdl ozipy itk , zenkd dl` oirn mixwna mb
 xac ly eteqa cxz weya zllekd)elri mixignde (ziaiqtd drwydd awr ;

xne` deed :r xaeb zenkd z` zigtdl driwynd dnxitd oevx ly hwt`d l
zenkd zlcbd ici lr aibdl zeaixid zenxitd oevx ly hwt`d.27ok enk  ,

ize`ivn eppi` llk jxca mixign mewna zeienk zexgead zenxit ly lcend ,
zeienk `le mixign zexgea zenxit miweeyd ly maexÎaexa ixdy. 

 lcen ly xzei zize`ivn divhxtxhpi`"epxew "tvl ick ea yeniy `id ze
 dfi`øåöéé øùåë zxgea dnxitd )dly lrtnd lceb , dwtq`d ivexr ly mtwid

eke dvtdde'( , dizeaixie dnxitd exgai xeviid xyek zxiga xg`ly diitiv jez
mixignd z`.28 ef divhxtxhpi` it lr , dnxit zpaxcn dxgzna ziaiqt drwyd

 xzei ohw xevii xyek xegal)zeiaiqxb`a zexgzdldzegt  .( ef zebdpzd
 odly xeviid xyek zlcbda aibdl miaixid z` zpaxcn) z` cizra lvpl ick

driwynd dnxitd lv` dpnzqdy dylegd .(mle` , weya itxvnd xeviid xyek
ohwi z`f lka ;efn dxzi :oezp xevii xyeka , zpigan zexgzn zenxitd xy`k

xignd ,xen`k ,oaxcz ziaiqtd drwydd z` od driwynd dnxitd z` od 
mixign zelrdl dizeaixi. 

jk m` ,zexgza ziaiqt drwyd ly dribtd , lhxw miiw `l eay dxwna
weya ,znlyen zegt cerl weya znlyen `ld zexgzd zkitdn zraep .o`kn ,

 

26 e`x ,lynl ,Reitman ,dxrd 22lirl  ,ÎeFlath , dxrd22lirl . 

27  e`xReynolds & Snapp , dxrd22lirl  ;Tirole , dxrd18lirl  ,nra '220 . mpn`

 zeiaiqxb`d z`lrd ici lr dnxit ly zeiaiqxb`a dzgtdl miaibn miaixid ea dxwna

mdly ,tqa dpeknd divwxhpi`k zilklkd zex"zibhxhq` zeitilgz" ; e`xBulow et al

. , dxrd25lirl  ,zexgza rebtl oevxn zrpen zeidl dleki `l ziaiqtd drwydd ,

 ziaiqxb` daebzn dciqtn driwynd dnxitd dl` oebk mixwnay ze`xdl ozipy meyn

ly mixgznd ly efd . e`xReitman , dxrd22lirl  .oiicr , z`f lka dnxitd m`

 dxgzna ziaiqt riwydl dhilgn)mixg` miripn lya ( weya mixignd ditly d`vezd

dtwz `id elri . mixg`d miripnd z`)zexgza rebtl oevxl mirbep `l xen`ky ( ozip

wecal ,lynl , sirq itl laek xcqd xeyi` ly zxbqna9milabdd wegl  ,nyzd"Îg

1988 ,ziaiqtd drwydd ly miizxag zepexzi lr miriavn mdy dcina. 

28 e`x D. Kerps & J. Sheinkman, “Quantity Precommitment and Bertrand Competition 

Yield Cournot Outcomes,” 14 Bell J. Econ. 326 (1983) . 
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 znlyen dligzkln weya zexgzd xy`ky)xnelk : mixigndy dl`k md mi`pzd
ce`n miaexwzileyd zelrl ( , zizexgzÎihp` drtyd ziaiqtd drwydl oi`

 milhxwn yyga dxeyw dppi`y)miienq e` miielb (– yyg oldl oeciiy . oiiprl
df ,"znlyen zexgz "zllek ,oaenk , zeizernynd zenxitd xtqn eay dxwn

lecb `ed weya , dlw `id weyl zeycg zeizernyn zenxit ly dqipky e`
edietv . `id weya zexgzd eay sqep dxwn"znlyen " mixknp eay dxwnd `ed

miipbened mixven ihpalxd weya , mipkxvd ipira dfn df mipey mpi`y) oebk
hln ,miilxpin min ,wlc ,iewip ixneg ,xkeq ,gln ,eke'( , it`xbe`b lecia oi`

xeviid xyeka zelabn oi` mbe .ze`xdl ozipy itk , oi` dl` oirn mixwna
weya milhxwn yyga dxeyw dppi`y xignd lr drtyd ziaiqt drwydl.29

 

 

 ההשפעה של השקעה פסיבית על יציבות קרטלי�. 2

weya lhxw ly ezepkzid lr ziaiqt drwyd ly drtydd gezipl dzr xearp ,
ielb e` ienq ,xnelk :Îlcoordinated effects oia ziaiqt drwyd lymixgzn .30 

milhxw lr dlwdn yygd lr zepwtqa hiadl did ozip dxe`kl , milhxw ixdy
il`xyid htyna zwfgzne zkled mznwdn drzxdde mixeq` md .i`n `l` ?

 divwipinew lk `ll mb lhxw iienc mixignl ribdl ozip mixgznÎhern weya
zenxitd oia" .ienq lhxw) "tacit collusion (–ddy  ziaiqt drwyd ly drty

 cin oeciz ezeaivi lr– mb lhxw iienc mixign zeaeb zenxit eay avn `ed 
odipia idylk zxeywz xcrida . zrpnp dnxit lky `id ef drtezl daiqd

 dgiztk yxtzi dfk crvy yygn ihqilhxwd xigndn xzei jenp xign ziiabn
 lka rbtz jex`d geehay mixign znglna weya zelretd zenxitd– efa llek 

 

29 e`xDavid Gilo, “Partial Ownership as a Strategic Variable to Facilitate Tacit Collusion,” 

at 2.21, 3.1.1 (John M. Olin Discussion Paper No. 170, Program in Law, Economics, and 

Business, Harvard Law School) (1995) (unpublished, on file with author) . 

30  oia lcadd z` yibcdl aeyg"ienq lhxw "Îd `eypcoordinated effects dzr mipecpd 

 oial"znlyen `l zexgz "Îd `eypunilateral effects ,lirl epecpy . `ed ienq lhxw

 jex`d geehl diiyrzd igeex z` `iyny ihqilhxw xign aviil zenxit ly zlekid

eehdÎzkex` divwxhpi`d awrzenxitd oia g ,cin xaqeiy itk .znlyen `l zexgz ,

z`f znerl , awr zeileyd odizeielrl lrn xign yexcl zenxit ly zlekid `id

 xvende yewiad zepekz)lecia ly dxwna ( xeviid zepekz awr e`) zelabn ly dxwna

xevii xyeka .(ygxzdl dleki znlyen `l zexgz ,lynl ,pi` oi`yk mb divwxh

zenxitd oia geehÎzkex` .lwyn ieeiya xignd , `ll znlyen `l zexgz ly dxwna

ielb e` ienq lhxw , xign `l` diiyrzd igeex z` `iyny xignd eppi` iqetih ote`a

zizernyn epnn jenp. 
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mixignd zngln z` dlgdy.31ienq lhxw  ,divwipenew lk `ll , dyw `ed
miiwqrd milabdd ipic z` zetke`d zeieyxd ici lr dgkede xezi`l xzeia ,

dl` mipic gekn zexiyi eze` sewzl ozip m` wtqe.32minieqn mixwna  , drwyd
dlelr mixgzn oia ziaiqtlhxw ly ezeaivi zxiny lr lwdl  , oiae ienq oia

ielb . dligzkln zenieqn zeiaiqt zerwyd zripn ly zeaiygd o`kn– ixdy 
miiwqrd milabdd ipic ly mhayl oezp epi` eilr zelwn ody ienqd lhxwd. 

dxgzn dnxit ly zeipna driwyn dnxit m` , lhxwn zehql dziihp
znvnhvn ,ddy meyn onfa dxgznd icqtda od szzydl dl znxeb drwy

 lhxwn driwynd dnxitd ly diihqd)weyd gzp oca` awr ( ly dicqtda od
diihqd xg`l `eazy mixignd znglnn dxgznd.33

 

 

)à (äøçúîì äàååìä 

dxgznd ly zeipn oed zyikx lr sqep , dxgznl d`eeld mb zenieqn zeaiqpa
eaivi lr lwdl dlekiweya lhxw ly ez.34dxgznl d`eeld dpzp dnxit m`  ,

 dnxitd ly oerxtÎzelcgl iekiqd z` dxiabn i`xy`d ozep ici lr dfr zexgze
 zaiigd–ziaiqxb` dxeva zexgzdln qqdl ieyr i`xy`d ozep  , zexgzy xg`n

e`elna xfgei `l aegdy iekiqd z` dlrz ef oirn .okl , dnxitd mday mixwna
dziqppit dylg `id zaiig , zelrdl dieyr i`xy`d ozep cvn dfr zexgzyk e`

 zaiigd dnxitd ly oerxtÎzelcgl zexazqdd z` zizernyn– dieyr d`eeldd 
ynyl ,xzid oia , zeiaiqxb`a zexgzdl i`xy`d ozep ly zibhxhq` zeaiigzdk
dzegt.35

 

 

31  e`xTirole , dxrd18lirl  , wxta6. 

32 envr ienqd lhxwd lr mixqe` mpi` miiwqrd milabdd ipic ik d`xp ok` .e`x ,lynl ,

dlib cieic ,"zexgz miliabnd mifeg ,oiletepene miiwqr milabd" , jezaíéæåç b 635 

)odk ilipe oncixt l`ipc zkixra ,qyz"c) (oldl" :mifegÎdlib(" , dxrda35. 

33 ly hxetn ilklk gezipl e`x ef d`vez Gilo , dxrd12lirl  ,nra '13-21. 

34 my e`x ,nra '21 Î22 . e`x dxgznl d`eeld ly zixadÎzevx`a ze`nbeclUnited 

States v. Gillette Co., 55 F.R. 28312 (1990); Mr. Frank, Inc. v. Waste Management, Inc., 

591 F. Supp. 859, 862, 867 (N.D. III 1984); Metro Goldwyn-Mayer, Inc. v. Transamerica 

Corp., 303 F. Supp. 1344, 1351 (S.D. N.Y. 1969) .l`xyia ,`eana xen`k ,onyit ,

b` wifgn ecera"wxaa g ,adf iewa dhilyd z` ykx ; dxrd e`x4lirl  ,oke ,qfen ,

zepexg` zericia dhilyd lra ,ux`dl d`eeld ozp , dxrd5lirl . 

35  m` iaiqxb` zegt ote`a zexgzdl i`xy`d ozepl mexbz `l dxgzn ly aeg zyikx

 zewtqn zegeha e` zeieaxra ghaen aegd)n zertyen opi`ydfr zexgz .(dfk dxwna ,

 ozep cvn ziaiqxb` zexgzn d`vezk oerxtÎzlcg d`eeldd z` dlaiwy dnxitd m` mb

d`eeldd , m`zdae el` zepeghiane zeieaxrn aegd z` zeabl oiicr leki d`eeldd ozep

aegd lra mr zeiaiqxb`a zexgzdln rzxii zegt `ed. 
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ern dnxit didz recn dl`yd xxerzdl dieyr mpn` dxgznl zeeldl zpiip
ziqppit ylg . len zeiaiqxb`a zexgzdl `id dticr dibhxhq`y oerhl ozip

weydn e`ivedle zilklk dqixwl e`iadl ick dfk dxgzn ; mexbz mizrl mle`
 xg` dxgznl `weec dxgznd ly miqkpd zxiknl ef dxiga– z` wfgiy xac 

xg`d dxgznd ,py dnxitd ly dgex zxenld`eeldd z` dpz .dfk dxwna ,
 ylgd dxgznd z` xi`ydl `weec `id dnxit dze` xear xzei dpekp dibhxhq`

weya lirt mxebk ziqppit .oiivl oiiprn df xywda , dlykpy dnxit xy`ky
dzyikxa mipiiprzn weya mixgzn dnke dxiknl zcner ziqppit , zeyx

befin leqtl dhiz miiwqrd milabddxzeia miihppinecd mixgznd mr  , jez
 xzei miixhef`d mixgznd mr befin ly dtcrd– z` zelrdl lekiy befin 

wegxd geeha miihppinecd mixgznd ly mgek lr xbz `exwl iekiqd.36m`zda  ,
 ohw dxgznl d`eeld zzl zpiipern didz weya zihppinec dnxit miax mixwna

 hhenzi `ly ick–e ipepia lceba mixgzn ly mdicil letii `ly cala ,
zelw xzia deelnd dnxitd ly zeihppinecd lr xbz `exwl elkeiy . xy`k

 xzeia zeiaiqxb`d zenxitdn `id d`eeldd z` dpzpy zihppinecd dnxitd
weya ,zegt `l dcakp zibhxhq` dxhn zg` dperae zra dbiyn d`eeldd :

 ezeaivi lr dlwdweya lhxw ly ,ielb e` ienq. 

il`xyid wyna , mipxvpew ici lr mihlyp milecbd miwpadn wlg eay
miiqppit `l miweeya zelretd zenxit lr mcivn mihleyd , zx`end dirad

zizernynl jtdil dleki ef dwqta .jk ,lynl ,zihzetid , milretd wpa m`
legkd reaixd te`Îewl d`eeld ozep , dxag milretd wpa ly dhilyd oirxbae

xpwpc zgtyn ,xpwpc igepe ,ef dgtynl jiiyd , zhleyd dhilyd zveawa ievn
 lqxtey lr–minieqn mixwna ik d`xn lirl gezipd  , wpa oziiy d`eeld

 zegt ziaiqxb` dxgznk ldpzdl lqxteyl mexbl dlelr te`Îewl milretd
weeiyd zezyx megza .eedxne` d : wpay jk lr ecitwd miccvd m` mb

te`Îew ly zelirtd lr ritydl zleki yekxi `l milretd , mixwna oiicr
rbtdl dlelr zexgzd minieqn .oey`xd ine`lpiad wpad m` mb jk , zhilya

 

36 in xeyi` xaca dhlgd iwenip e`xmi`pza bef: ïåâéî úééâåìåðëè äøéîùä )1971 (òá" ïéáì î

 ìàéøåð–òá ïåçèéáä æëøî øæòìà "î ,miiwqrd milabdd zeyx , meqxt3001328) 1998(, 

 sirqa6dhlgdl  .befinl zecbpzd xaca dhlgd : úøöåú ÷ååéùì éôåúéù æëøî äáåðú

òá ìàøùéá úéàì÷ç"î , äãåâà øùá éøöåîì ìòôî áâðä óåòòá úéàì÷ç"î , milabdd zeyx

miiwqrd , meqxt3007072) 1994(, q '79Î78 ;befinl zecbpzd iwenip õðàø øâøåá )1983 (

òá" î–òá øåî÷éø " î)íéëéìä úàô÷äá (âðé÷ øâøá úéðééëæ ,miiwqrd milabdd zeyx , meqxt

3019090) 2003( , sirqa6.2 .dlib cieic e`x dl` milewiya oeicl ,"zxrddwiqt  : xxr

2/94p weeiyl iteziy fkxn daepz  'miiwqrd milabdd lr dpennd" ,èôùîä c 351 ,

367) pyzd"h.( 
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epia wicv ,fta dxgznd wlc zxagl d`eeld ozii ,epia zhilyay , wpa m` e`
igxfnd ,n zhilyamiidhxe zgty ,etnhl d`eeld ozii , iqtt ly zweeynd

a dxgznera milw ze`wyn xeviil zifkxnd dxag" n)dlew dwew zipxvi.( 

 

)á (åòôùåé àì íéìèø÷ íäáù íéø÷îå íéìèø÷ ìò äòôùää ìù úåáëøåîä 

 d`eeld e` dxgzna ziaiqt drwydy daygnd ixeg`ny divi`ehpi`dy zexnl
 zelelr dxgznldxexa `id lhxw lr lwdl , ozip ik d`xn xzei winrn gezip

lhxw lr lwz `l mixgzn oia ziaiqt drwyd mday mixwna oigadl , zelzk
oldl exwqiiy mipey mixhnxta. 

 

÷åùä äðáî 

ziy`x ,lecb weya zeizernynd zenxitd xtqn m` , oirl d`xpd geehay e`
xit ly lecb xtqn ly dqipk dietvzeycg zeizernyn zen , ly zeagxzd e`

 zeizernyn `l zenxit–ohw `linn weya milhxwn yygd  , ila e` mr
mixgzn oia zeiaiqt zerwyd . lecb weya miizernynd mixgznd xtqny lkk
milhxw xevil xzei dyw xzei ,zeixwir zeaiq izyn z`fe .ziy`x , lecb xtqn
cxe`ew lr dywn zenxit lylhxwd i`pz ly div`pi , miax mixwnay meyn

 ilcad awr micbepn md ihqilhxwd xignd daeb iabl zenxit ly miqxhpi`d
 weya zenxitd oia zepekzd)zeielrd dpan ,eke bzend beq' .( xtqn xy`k

ziqgi lecb zenxitd , xignd edn ienq ote`a oiadl zenxitd lr dywi
ihqilhxwd ,vil icke miqxhpi`d icebip lr xyble ybtidl odilr `di lhxw xe

odipia .`l` , gekn zeililt zeriazl miteyg dl` oirn mixeyibe miybtny
miiwqrd milabdd ipic ,mniiwln rzxidl zeieyr zenxitd okle .okl , xy`k

lecb ziqgi `ed zeizernynd zenxitd xtqn ,ea`a qexwi lhxwd. 

efn dxzi :qn zeidl milhxwl mexbl ieyr zenxit ly lecb xt
miixyt`Îizla , `l `ed lhxwd i`pz z` m`zl egilvd zenxitd m` mby meyn

aivi didi .z`f , ohw `di miihqilhxwd migeexa dnxit lk ly dwlgy meyn
ziqgi , lhxwdn diihqn witdl dleki dnxit lky xvw geehl geexd ok lre– 

p ztihg jez dixgznl wey igz–xzei lecb  . zenxit xzeiy ietv df dxwna
lhxwdn zehql wfgd iezita cenrl dplkez `l ,qexwi lhxwde . mb lhxwd

ea`a qexwl lelr , ly iezitd `linn ik y`xn oiadl zeieyr zenxitd ixdy
lecb `ed lhxwdn zehql odizeaixi , szzydl evxi `l dligzkln ok lre

hxwa l–lhxwd on ehqie sxer odl epti zexgzndy yygn . 

 

úåøçú ììåçî éãé ìò äòöåá àìù ÷åùá äãéçé äò÷ùä 

 weya dcigi ziaiqt drwyd)mixgzna eriwyd `l mixg` mixgzny dgpda (
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 ikd dnxitd `id drwydd z` drvay dnxitd m` wx lhxw lr lwdl dleki
weya ziaiqxb` ,xnelk :zitdy dnxitd lecbd `ed lhxwn zehql dly ie

xzeia.37 miiwqrd milabdd zeieyx ita dpekn efk dnxit "zexgz zllegn "
frlae:maverick” “. 

efl ef zedf opi` zexgzn zenxit miweeyd ly maexÎaexa , oziihp hxtae 
ddf dppi` llk jxca mixign cixedl . wlgly jka mipiite`n miweeyd aex

 zenxitdnzexg`ln wcdd lr xzei dlw ci .jk ,lynl , zeielr mr dnxit
dhiz zexg` zenxitn zekenp zeiley ,midf mipezpd x`yy ozpida , mr zeidl

zedeab zeiley zeielr mr dnxitn wcdd lr xzei dlw ci.38zipy  , zg` xy`k
 cixedl dhiz `idy ze`xdl ozip xzei ohw wey gzp zlra `id zenxitdn xign

– midf mipezpd x`yy ozpida – gzp zlra dnxit z`f zeyrl dhizyn xzei 
xzei lecb wey.39z`f  , geex oenh xzei ohwd weyd gzp zlra dnxitly xg`n

epnn diihqn xzei lecb geexe lhxwn xzei ohw .zil`ivphet , xvwd geeha
xign zcxedn daxd gieexdl dleki xzei dphwd dnxitd , dlcbd ici lr

dly weyd gzp ly zizernyn . xg`n xign cixedl zegt s`yz dlecb dnxit
 xign zcxedn dly weyd gzpa zil`ivphetd dilrde mideab lhxwn digeexy

dxear xzei dphw didz. 

jk lr sqep ,zetekz `le zelecb ze`wqr zeyrl dhepy dnxit , dpeya
dizexgznn ,rl dhepy dnxit e` xg` awrn lr dywnd dxeva ze`wqr zey

dcivn xign zecxed ,milhxwn zehql dizexgznn xzei dhep.40 dxwnd df 
 mixigna milecb mi`pehiq ly dphw dveawl zeriawa xken mieqn oxviyk

ziqgi zekyenn zetewzl mixgznn ceqa xnyidl milekiy . zexg` zenxit m`
ipkxvl zexiyi zexken weyamiiteq m ,xzei zetekz ze`wqr zeyer , m` e`

 weyl xzei dtewy oci lr xign zcxed– zeaeh zegt zecnren dpiidz od 
xign zcxed rval ,wcdd lr dlw zegt ci mr zexgzn dpiidz okle. 

 

37  e`x dagxdlGilo , dxrd12lirl  ,nra '15 Î21. 

38 zeaiq izyn mixign cixedl xzei dhiz zekenp zeielr mr dnxit :`xziy , digeex

zedeab zeielr zlra dnxit ly el`n mideab mixign zngln jldna ;zipy , xignd

 zenxitd zeticrny ihqilhxwd xigndn jenp `ed dticrn efk dnxity ihqilhxwd

zeliri zegtd . dnxitdn xign cixedl zegt dhiz oiicr zekenp zeielr zlra dnxit

`l m` zedeabd zeielrd zlraeic ohw wey gzp dpexg .jynda d`xpy itk , ozpida

midf mipezpd x`yy , cixedl xzei dwfg diihp zlra `id ohw wey gzp zlra dnxit

lecb wey gzp zlra dnxitn xign .ok lr , zedeab zeielre ohw wey gzp zlra dnxit

 wfg weyd gzpn raepd xen`d hwt`d m` mixign cixedl xzei dhiz lcad ly dfn

zeielrd. 

39  e`xReynolds & Snapp , dxrd22lirl  ,nra '149. 

40  e`xTirole  dxrd 18lirl  ,nra '248. 
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mixgzn oia mibefin ly xywda , mlerd iagxa miiwqr miilabd zeieyx
d idin dl`ya weqrl zelbxen dnxit"zexgzd zllegn "weya .jk , m`zda

 zilxctd xgqd zeaivpe ipwixn`d mihtynd cxyn e`ivedy mibefind zeigpdl
Îa1992,41micgein miilabd zeyyg dlrn zexgz llegn ly dyikx  .z`f , xg`n

 mi`pz xevil leki befin day jxc `id zexgz zllegn dnxit ly dyikxy
milhxwl xzei miaehmiielb e` miienq  , dnxitd ly dze`nvr zcgkd ici lr

lhxwd zeaivi lr znii`nd.42
 

 miiwqr milabdd lr dpennd xara raw xak l`xyia mb)oldl" :dpennd(" ,
 zyxtaáéáç,43 deedi befind awr mlrpy dxgznd ly zeiaiqixb`d zcin ik 

befin xeyi`l milewiyd zkqna lewiy .dvtg ef dyxta reaixd weeiyd zyx 
 legkd– l`xyia dlceba diipyd zyxd – aiag mya ihxt hwxnxteq yekxl 

dewzÎgzt xef`a . cixede zelfed irvan bidpdy hxwnxteqk reci did aiag
aiwr ote`a mixign .dpennd ,ezhlgda ,zexgz llegnk eilr riavd , riavde

d zyx ly zehlzydn jkitl dlerd yygd lraiag lr legkd reaix.44 dyib 
 ileia zeyxd dnqxty dheihn mb dler dnec zillk2002 – gezipl zeigpd 

mibefin zwicaa zexgza zizernyn dribt.45
 

m`zda ,weya dcigi ziaiqt drwyd zniiw m` , dnxit ici lr drvea `ide
 weya ziaiqxb` ikd dnxitd dpi`y)zexgzd zllegn( ,` ef drwydl mey oi

weya milhxw zeaivi lr drtyd . zenxit dnk yi eay dxwna mb avnd df
zexgzd zellegn ody ,xnelk :dcin dze`a zeiaiqxb` olek . odn zg` wx m`

milhxw lr lwdl ick jka oi` dxgzna driwyd , ly ezeaivi zl`yy meyn
zexgzd zellegna zelza letiz e` mewz df weya lhxwd ,zy `l odivixn

dxgzn dnxita mzaixi ly zccead drwyddn mirtyen .ok m` , zeyygd
 dlelr drwydd m` dl`ya fkxzdl mikixv drwyddn micigid miizexgzd

 lhxw oi`yk mixign zelrdl)ielb e` ienq (weya , hwt`a eply oeicd jnq lr
lirl df. 

cer xidan df gezip ,rvea ziaiqt drwyd m` ik zllegn dnxit ici lr d
zexgz , zeaivi lr lwdl dly l`ivphetd awr cgein cyg zxxern `id

 

41 e`xStatement Accompanying “ Federal Trade Commission and Department of Justice, 

Release of Revised Merger Guidelines,” 57 Fed. Reg. 41,552; 41,559 (Sept. 10, 1992) . 

42 my ,41.560. 

43  befinl zecbpzd iwenip e`xòá ìàøùé ìåçëä òåáéøä"î ,)ñåìô ïå÷øé (òá ïåæî úåàðåèéñ"î ,

miiwqrd milabdd zeyx , meqxt3012217) 2001( ,b sirqa.7 

44 my e`x. 

45 miiwqrd milabdd weg oiiprl ihpalx wey ly dcicnle dxcbdl zeigpd , hqebe`2001 ,

xeaivd zexrdl gqep ,miiwqrd milabdd zeyx ,meqxt 3011839) 2001.( 
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weya milhxw . zexgz zllegn zeidl dnxitl mexbl zeieyry zepekzd zg`
 zexg`d zenxitl ziqgi ef dnxit ly zeliri `id)xne` deed : zeiley zeielr

zexg`dn zekenp.(46ok`  ,klk dcear xiipa zeielra lr epazky ilnxetÎil
mixgzn oia zealev47 dxgzna driwyn weya dliri ikd dnxitd xy`ky ep`vn 

dly liri zegt ,xzei miaivi miyrp weya milhxw .efn dxzi : eply ze`vezd
xzei aivi `di lhxwy wx `ly jk lr zeriavn , `di ihqilhxwd xigndy `l`

aiqt drwyd xg`l xzei deablirl xen`k zi.48
 

 

íéøçúîá åòé÷ùä úåîøéô äîë åáù ÷åù 

xg` dxgzna dxgzn ly dcigi drwyd lr eaqp zencewd ze`wqtd . dl`yd
efa ef zeiaiqt zerwyd eriwyd wey eze`a zenxit dnkyk xzei zakxen .

mixgzn oia zealev zeielral mlera miweeya ze`nbec dnk zeniiw .md dl`k ,
lynl ,yinlerd dcltd we,49inlerd dterzd wey ,50 zeipeknd xevii wey 

otiae zixadÎzevx`a,51iapicpwqd dibxp`d wey 52cpleda iqppitd megzde .53 
dl` oirn mixwna ,efa ef eriwyd wey eze`a zenxit dnk mday , wx `l

 oia zerwyd mb m` ik milhxw lr lwdl dlelr zexgzd llegn ici lr drwyd
mixg` mixgzn .jk ,lynl ,` dnxit driwyd mieqn weyay gipp 'a dnxita ,'

b dnxita driwydy ,'c dnxita driwydy ,'` dnxita driwydy' . cer gipp

 

46  e`xGilo dxrd 12lirl  ,nra '17. 

47David Gilo, Yossi Moshe and Yossi Spiegel, “Partial Cross Ownership and Tacit   

Collusion,” forthcoming, RAND J. Econ (2005) 

48 mpn` ,my mi`xn ep`y itk , ikd dxgzna riwydl sicrz weya dliri ikd dnxitd

dly liri ,weya milhxw xyt`l ick jka icy calae .yddy dxgzndy lkk drw

xzei liri ea drvea ,xzei dwfg milhxw zeaivi lr drtydd jk .ipy cvn , lkk

xzei liri ea drvea drwyddy dxgzndy , `dz ihqilhxwd xigna diilrd mb jk

xzei dpezn. 

49 Gilo, Moshe & Spiegel dxrd 47lirl . 

50  e`xAirline Businness News 48, June 1998 ” Airlines with Ownership by Other Carriers“. 

51  e`xAlley , dxrd22lirl . 

52 E. Amundsen & L. Bergman, “Will Cross Ownership Re Establish Market Power in the 

Nordic Power Market,'' 23 The Energy J. 73 (2002). 

53 Dietzenbacher, Smid & Volkerink  , dxrd22lirl . 
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` dnxity 'zexgzd zllegn `id .ok lr , wx ielz weya lhxw didi m` dl`yd
` dnxit ly divixnza 'lhxwn zehql .b dnxity gipp zrk 'd z` dlicb

c dnxita dzrwyd' :lhxw lr dlwn drwydd m`d ? zeidl dleki daeyzd
` dnxity zexnl ziaeig ,'zexgzd zllegn ,aixia dzrwyd z` dlicbd `l .

dnl jk lk ?b dnxit ly drwydd zlcbdy meyn 'c dnxita ' z` dlicbd
` dnxitl dziidy dtiwrd dwfgdd 'c dnxita ,'xit ly dwlg jxc` dn '

a dnxita ,'a dnxit ly dwlg jxc 'b dnxita ,' dnxit ly lcbend dwlg jxce
b 'c dnxita' .jk m` ,df oirn xzei akxen zerwyd dpana , eil`n oaen df oi`

milhxw lr dlwn dpi` zexgzd llegn dppi`y dnxit ici lr drwydy. 

mle` ,xzei s` zakxen dl`yd ,nxit ef dnbecay meync d ' driwyd mb
` dnxita' .ok lr ,b dnxit xy`k 'c dnxita dzrwyd z` dlicbn ,' dwlg mb

` dnxit ly 'aäîöòlcb  .jk meyn ,b dnxit ly zewfgdd zlcbd 'c dnxita '
` dnxit xear lhxwd zeigeex z` dlicbn mb zg` dperae zra ' dlicbn mbe

lhxwn diihqd zeigeex z` .wt` oiadl ick dnvra dnxit zwfgd ly df h
xzei dheyt dnbec ogap oitiwra , ef eriwydy zenxit izy wx zeniiw day

efa .gipp ,lynl ,lr l`a riwx` dterzd zxag driwyd caa cay , lr l`e
 driwyd)oitiwra e` oixyina (riwx`a . drwydd zlcbd df oirn avna m`d

lr l`a riwx` ly ,lynl ,lwn gxkdalhxw zeaivi lr d ?`qib cgn , zlcbd
lhxwd on diihqn riwx` ly cqtdd z` dlicbn lr l`a riwx` ly drwydd ,

ef diihqn lr l` ly micqtda dwlg awr ; oitiwra lcb `qib jci`n mle`
mixign zcxedn riwx` ly geexd .dnl jk lk ? riwx` ly dwlg xy`ky meyn

lcb lr l`a ,ly dwlg mb lcb riwx` "dnvra " lr l` ly drwydd jxc
riwx`a .mixign dcixen riwx` xy`k , awr ce`n milcb digeex xvwd geeha

dixgznl weyd igzp ztihg .riwx`a driwyd lr l`y oeeikn j` , wlg
 riwx`a ziaiqt driwynk lr l`l mikiiy elld migeexdn– ly mihilyl `le 

riwx` .mle` ,icbd riwx` m`lr l`a dzrwyd z` dl , migeexdn wlg if`
riwx` ly dztewl mixfeg lr l`l mixareny , dihily mb zepidl elkei dpnny

riwx` ly .lhxwn zehql riwx` z` ccerl ick `weec yi jka , lecibd meyn
ef diihqn dihily sexbl milekiy migeexa .mle` , iabl zygxzn drtez dze`

x` ly migeexdlhxwn riw : riwx` ly wlgd jxc riwx`l dxfg mxef mwlg
riwx`a lr l` ly wlgd jxce lr l`a . z` rizxdl ick `weec yi jka

lhxwn zehqln riwx` .xaeb elld micbepd mihwt`dn dfi` j`? 

lbity iqei ,ip`e dyn iqei54 eay ilklk lcen zervn`a ef dl`y epwca 
wyn mixgzn ly edylk xtqndfa df drwyd ly idylk dnx miri . lcena

 

54 Gilo, Moshe & Spiegel  , dxrd47lirl . 
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ddf ziley zelr ilra md mixgznd eply , miipbened mixven mixken mde
)xnelk :lecia oi` .( zeielrd mday miweeya xiyi meyiil ozip lcend ok lr

ziqgi ipbened xvende efl ef zenec mixgznd ly zeileyd . ozip df xywda
miweey lr aeyglmiilxpind mind wey oebk  ,wlcd wey ,dibxp`d wey ,

zieew zxeywz ,eke dcltd wey' . dl`k miweeyay ep`vn ep`äàìòä ly idylk 
 zeidl spra zenxitd lkl mexbz zxg` dnxita zg` dnxit ly drwydd znx

 zeiaiqxb` zegt)lhxwn zehql odly oevxd zpigan(,55 ly mibeq ipy hrnl 
zenxit , znxa d`lrddn llk rtyen `l lhxwn zehql odly uixnzdy
drwydd. 

zlcbend drwydd drvea day dnxitd `ed dl`k zenxit ly oey`xd beqd ,
xnelk :m` ,lynl ,` dnxit 'c dnxita dly drwydd znx z` dlrn ,' if`

c dnxit ly divixnza iepiy lk `di `l cinz' .id ef d`vezl divi`ehpi`d `
c dnxita drwydd zlcben xy`ky ,'c dnxit ly lhxwn migeexd od ' ode

c dnxit ly migeexd 'dcin dze`a milcb lhxwn diihqn . d`vez ly zernynd
oecpd weya zexgzd llegn `id drwydd drvea day dnxitd m`y `id ef ,

n `l llk zexgzd llegna zexgzn zenxit ly ziaiqtd drwydd znx drity
weya milhxw lr .zpiiprn d`vez idef ,y dcaerd xe`l hxtaúåèìúùä lr 

`id zexgz llegn ly zelirtd ,xen`k , zxazqnd dzribta cgeina dceyg
weya milhxw lr dlwn `idy jk ici lr zexgza . cera z`f–  lirl xen`k– 

yúéáéñô äò÷ùälwdl dleki dppi` zexgz llegna idylk dnxa  milhxw lr 
llk. 

dxgzna ziaiqt drwyd zlcbd eay ipyd dxwnd , mixgzn dnk ea weya
dfa df eriwyd , dnxit eay dxwnd `ed milhxw zeaivi lr drityn dppi`

efa ef wx eriwydy zenxit ly dveawÎzzl zkiiy da drwydd znx dzlredy ,
veawl uegn z`vnp dzrwyd z` dlicbdy dnxitd eli`eef d .gipp ,lynl , ik

` zenxit mieqn weya 'a 'bÎe 'efa ef wx eriwyd ,c zenxite ,'d 'eÎe ' eriwyd
zexg`d zenxitd lka .df weya ,d dnxit m` ' dly drwydd znx z` dlicbd

a dnxita ,'` zenxit ly uixnzd if` ,'a 'bÎe 'dpzyn `l lhxwn zehql .
m`zda ,f weya zexgzd llegn m`` dnxit `ed d ,'a 'b e` ,' zlcbd if`

lhxw lr drityn `l llk drwydd .`qib jci`n , llegn ef dnbeca m`
c dnxit `weec `ed zexgzd ,'d 'e e` ,'lhxw lr dlwn drwydd zlcbd if` .

` dnxita drwydd zlcbdy `id ef d`vezl divi`ehpi`d ,'a 'b e` ' `l
dl` zenxit ly owlg lr drityn owlg lr drityn `l mbe zexg` zenxita 

 

55   dnxdy dgpdd zgz ziaiqtd drwydd znx z`lrd ly drtydd z` wcea xwgnd

qt zerwyd ly zniiwdxbz dilr mi`xew `ly zixehqid dcaer `id zeiai. 
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 dl` zenxit ly"onvra ."z`f , oitiwra e` oixyina eriwyd `l ody meyn
drwydd zlcbd z` drviay dnxita. 

 

 השקעה פסיבית על ידי בעלי שליטה. 3

 dnxita dhily lra eay dxwnd uetp l`xyia)xnelk : mihleyd mc` e` dxag
dnxita dyrpa ( riwyn dnxitd ly dxgzna ziaiqt)oldl" : ici lr drwyd

hily .("idefk ,lynl , onyitÎoe`xa zveaw ly dzrwyd– dhilyd zlra 
 qaelb oezira–zepexg` zericia ,56miitpk zxag ly dzrwyd idefke  , zlra
riwx`a dhilyd ,lr l` zxaga.57

 

dnxitd ly dxgzna riwyn dnxita dhily lra xy`k ,rtydd d
 dnvr dnxitd eay dxwnl qgia xzei dwfg zeidl dieyr zizexgzÎihp`d

dxgzna driwyn .z`f , hwt`d z` wfgl leki dhilyd lray meyn
 `ed day dnxita ewlg lelic ici lr dxgzna ezrwyd ly izexgzÎihp`d

hley.58 dnxita ewlg lr xzei ax lwyn wiprdl el mxeb xen`k lelic 
dxgznd .tkd`xn eply xkfpd ilklkd dceard xiipy i,59 jxevl aeygy dn 

 `ed zexgza dribtd zcinñçéä dwfgdd oial aixia hilyd ly drwydd oia 
ely dnxita hilyd ly .jk ,lynl , yi mieqn hilyl m`60% day dnxitdn 

hley `ed ,Îa riwyd `ede15% dxgzn dxagn – zexgzd z` dzigtn drwydd 
d enk daeba mixgzn oia dxiyi drwy0.15/0.60 , mdy0.25 e` 25% . deed
xne` : ly ziaiqt drwydn zyyeg miiwqrd milabdd zeyx m`25% oia 

oezp weya mixgzn ,Îa wifgnd hily ici lr drwyda xaecnyk ixd60% xen`k 
ely dnxitdn ,Îk ly drwyda ic15%ezxnega dnec yyg wicvdl ick cala  .

Îa wx hilyd wifgd eli`50%xingn did hwt`d ezhilyay dxagdn  , dide
 ly mixgzn oia dxiyi drwydl leyn0.15/0.50 mdy 30%. 

mpn` , dfn dxagd igeexa xzei lecb wlg dyrnl lawn dxag ly hily
zilnxetd ezwfgdl qgeind , zeaeh witdl gilvn `ed zeaexw mizrly meyn

 oeayg lr d`pdhily ezeid swezn herind zeipn ilra .daiq dze`n , zwfgd
dxgzn dxaga hilyd ly herind , d`pd zeaeh witnd xg` hily hley day

dl`k ,zEgtd izin` jxr zbviin ,znieqn dcina ,ilnxetd dwfgdd feg`n .
 dwfgdd feg` z` znieqn dcina hirndl dwcvd yiy oerhl ozip ef dpigan

hwt`dpd dgqepd `eyp iai"l. 

 

56   dxrd2lirl  . 

57   dxrd3lirl  . miitpkl75%riwx` icaer icia x`yde riwx`n . 

58   e`x df hwt` zece` lr hxetn xaqdlGilo ,rd dx12lirl  ,nra '22 Î28. 

59  Gilo, Moshe & Spiegel  , dxrd47lirl . 
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 ezhily ick jez ely miiyi`d miqxhpi`a aygzn dhily lra xy`k
dnxita , `ed day dnxita herind zeipn ilral miribnd migeexdn mlrzn e`
hley , z`f zepkl bedp"bivp ziira" , zepibdd zaeg ly dxtd mizrl deednd

 dxyn `yep ly oen` zxtd e` dhilyd lra)` `yep mb `ed dhilyd lra m
dnxita dxyn( ,herind zeipn ly jxrd z` dzigtne . d`xn lirl gezipd

y"bivp ziira " zhlypd dnxitl od jxr zlra `weec zeidl dieyr ef zitivtq
da herind zeipn ilral ode dzellka . aygzn hilydy dcaerdy lirl epi`xd
itl zxyt`n dxgznd dnxita ewlga zeiaiqxb`a zexgzdl aiigzdl ely dnx

 dzegt– oeaxc ici lr ef dnxit ly miqxhpi`d z` zxyn llk jxcay xac 
dzegt zeiaiqxb`a mnvra zexgzdl diaixi ,migeexd zlcbde mixignd z`lrd. 

 zaeh z` zzxyn daixid dnxita ezwfgda hilyd zeaygzdy wx `l
hley `ed day dnxitd ,lrzdy `l` ilral minxefd migeexdn hilyd ly ezen

ezhilya dnxitd zaeh z` xzei cer zxtyn wx ely dnxita herind zeipn ,
da herind zeipn ilra ly mzaeh z` zeaxl .z`f , hilyd m` wxy meyn

 sqepd hwt`d legi ely dnxita herind zeipn ilra ly migeexdn mlrzn
xkfpd ,ta ewlg lelic eitlyzexgza dribtd z` xzei cer xiabn dnxi . eli`

 ely dnxitd ly llekd jxrd z` `iyn hilydy migipn epiid z`f mewna– 
 da herind zeipn ilral migeexd llek– hilyd ly ly dwfgdd lelicl f` ik 

sqep izexgzÎihp` hwt` did `l. 

lirl epxdady itk ,ex dibhxhq` ef `dz miax miweeya dnxitl zige
dzegt zeiaiqxb`a zexgzdl oin` ote`a aiigzdl , efk zeaiigzda yiy meyn

dzegt zeiaiqxb`a onvra zexgzdl zexgznd z` ccerl ick , z` dlrnd ote`a
weya zenxitd llk ly odigeex . aiigzdl dleki dnxityk dxwnd didi i`ce df

 lekiy ote`a lhxwn zehql `l oin` ote`aweya ienq lhxw lr lwdl . m` mb
weya lhxw xxey `l , aiigzdl dnxitl liren df `di miax mixwna oiicr

ziaiqxb` zegt zexgzl , mixg` mixgzn mb zccern efk zeaiigzdy xg`n
dzegt zeiaiqxb`a mnvra zexgzdl.60

 

m`zda , ely dnxitl mxeb dxgzn dnxita riwydy mieqn hilyy gipp
gzdldzegt zeiaiqxb`a zex . ly dxtda `vnp `edy ecbp oerhl dyw df `di

ezhilyay dnxitd itlk ely zepibdd zaeg , ely dnxita dxynd i`yepy e`– 
 exac iyer–mdly oen`d zaeg z` mixtn  .lirl ybcedy itk , efk zebdpzd

da herind zeipn ilrale dnxitl liredl `weec dieyr mcivn. 

ra ly dkxd ezebdpzdy htynd ziaa gikedl eywzi el` herin zeipn il
 xear zilnihte`d dibhxhq`d dziid `l dnxitd iaixi mr zexgza hilyd

 

60  dxrd e`x25dil` deelpd hqwhde lirl . 
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dnxitd .ziy`x ,lirl xen`k , zeiaiqxb`a zexgzdl dpin`d zeaiigzdd mvr
dnxitd igeex z` zelrdl dleki dzegt ;zipy ,ihwxtd xeyina ,z hilyd cin

 eziigpda zebdpzdd ik oerhl lkei)mixign z`lrd e` mixign zcxedÎi` oebk (
aixia hilyd ly miqxhpi`dn zraep dppi` llk . dnxitdy oerhl lkei mb `ed

izexgz ote`a `weec zldepn ezhilyay , jenp xign zx`yd e` xign zcxedye
y zeielrde weya yewiad ozpida zilnihte` dpi`dnxitd l . zeipn ilra

xacd jk `ly gikedl eywzi dnxita herind . edn dl`yd"izexgzd xignd "
d e`"zizexgzd zebdpzd " mixhnxt oeebna dielz oezp onfa dpezp dnxitl

miakxen ,htynd ziaa zeni`l mipzip mpi`e mei icn zepzydl miieyrd. 

jk m` ,ta riwyn dnxita dhily lra xy`kdxgzn dnxi , feg` lr sqep
dxgznd dnxita ezwfgd , mb oegal jixv miiwqrd milabdd ipic z` ske`y in

hley `ed day dnxita ezwfgd feg` z` . dhilyd lra ly ezwfgdy lkk
dphw hley `ed day dnxita , hley `ed day dnxitl dhilyd lra mexbi jk
dzegt zeiaiqxb`a zexgzdl .efn dxzi : lra wifgny zekenp drwyd zenx mb

zexgza zizernyn dzgtdl mexbl zeieyr dxgzn dnxita dhily , lra m`
ezhilyay dnxitd igeexa eizewfgd z` witqn izernyn ote`a llcn dhilyd .

jk , dpan jxc zehlyp l`xyia zeax zenxit"dcinxit" , znieqn dgtyn eay
dwifgn ,lynl ,Îa60%xaga zewfgd z ,Îa dwifgn dcvny60% zewfgd zxagn 
diipy ,Îa dwifgn dcvny60%mieqn weya dxgznd zipelt dnxita  . miavna

dl` oirn , dnxit dze`a zxrxernÎizla dhily zhley dgtyn dze`y zexnl
 zipelt– dnxit ly m`d dxagde `zaqd dxaga zxrxernÎizlad dzhily jxc 
 zipelt– ly dwlg a zhlyd dgtyndéçååø wx `ed zipelt dnxit 60%X60%X

60%=21.6% . dze` ly dxgzna ziaiqt drwyd driwyn mb ef dgtyn m`
zipelt dnxit , z` ldpl dgtynd z` oaxcl ick ziqgi dphw drwyda didi ic

zizexgz `l ce`n dxeva zipelt dnxit , zipelt dnxit igeexa dwlgy meyn
miphw ,dy jkdxgzna dzwfgdl xzi lwyn wiprz `i.61

 

lirl epiivy itk , zetzzydd znx lr byen lawl icky xnel ozip aexiwa
 dxgzna ezwfgd z` wlgl yi dxgznd dnxitd ly miqxhpi`a hilyd ly

hley `ed day dnxita ezwfgda.62ok lr  ,lynl , zhleyd dgtynd m`
a driwyn lirl dnbecd `eyp mipxvpewaÎ10% dnxita dxgzny dnxitn cala 

zipelt ,lirl dnbecdn ,Îa dnvr zipelt dnxit ly drwydl lewy xacd46.3% 
 dxgznd zeipnn– yeygl miiwqr milabd zeyx lkl mxeb didy dwfgd feg` 

 

61   e`xGilo ,xrd d12lirl  ,nra '23 Î25 hilyd ly dl` mivixnz oia gznd gezipl 

dxagd dze` zaehl ezhilyay dxagd z` ldpl ezaeg oial. 

62  e`xGilo, Moshe & Spiegel , dxrd47lirl . 
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mixgzn oia ziaiqt drwyda zexeywd zepaezd z` wnerl oiadl ilan s` .
z`f , ly dwfgdd feg`y meyn dxgzn igeexa hilyd)10% ( dwfgdd feg` iwlg

 ezhilyay dnxitd igeexa hilyd ly)21.6% ( md46.3%. 

 ibelp` `ed dxgzn dnxita dhily lra ici lr ziaiqt drwyd gezip
dxgzn dnxita ldpn ici lr ziaiqt drwyd gezipl .efn dxzi : oeeikn

n ziqgi ohw feg`a wifgn ldpn miax mixwnayldpn `edy dnxita zelrad ,
 hley `edy dnxita ezwfgd z` llicy hily ly ipeviw dxwna xaecn– xac 

 dnxita ldpnd zrwyd ly izexgzÎihp`d hwt`d z` xzei cer xingnd
dxgzn.63

 

lirl xkfpy ilklkd xwgnd ly ztqep d`vez64 oia drwyd ly aeliyy `id 
 ici lr drwyd mr onvr oial zenxit ze`vezl liaedl leki zenxitd ihily

zepiiprn .jk ,lynl ,` zenxit m`y epi`xd 'ae 'efa ef eriwyd , sqepae
` dnxit ly hilyd 'a dnxita riwyd ,' mpn`– lirly gezipdn dlery itk – 

weya milhxw lr xzei cer dlwn hilyd ly efk drwyd ,a dnxit m` ' `id
zexgzd zllegn .mle` ,aa dnxit hilyy dgpd '` dnxita riwyd xak ,' `le

xbz ef drwyd lr e`xw ,` dnxit ly drwydd zlcbd if` 'a dnxita ' `weec
äù÷ú weya milhxw lr )zizexgzÎext `dz `id ef dpigane .( `id daiqd

` dnxit ly drwydd zlcbdy 'a dnxita ' ly dtiwrd dwfgdd z` dlrn
a dnxit 'dnvra ,kae dnxit hily ly ezwfgd z` ehwtÎdc licbdl ick yi j

a 'ely dnxita .lirl epi`xy itk , znxeb ely dnxita hily ly ewlg zlcbd
 milhxw lr dywny ote`a dxgznd dnxita ezwfgdl zegt lwyn wiprdl el

weya. 

 

 

63 ok enk ,bmildpnÎxky ly zeliaga miaikxn m , e` dxgzn igeexl dwif ilra mdy

ezellka weyd avnl dwif ilra ,zenec zeaiqn miizexgzÎihp` zeidl miieyr . dagxdl

 e`xGilo , dxrd12lirl  ,nra '25 Î28 .n oia iaeig xyw d`xnd ixitn` xwgnl iaikx

 e`x zexgzn zenxit irevial geehÎikex` lenbzRajesh K. Aggarwal & Andrew A. 

Samwick, “Executive Compensation, Strategic Competition, and Relative Performance 

Evaluation: Theory and Evidence,” 54 J. Fin. (1999) . mpn`Aggarwal & Samwick 

 ly drtyda miwqer xkyd lr mixgzn zglvdììåëämildpn ly  , `evnl dywe

ze`nbec ,mlera e` l`xyia , dwif ilra miaikx yxetn ote`a millekd xky ifeg ly

dxgzn irevial ziaeig . 

64   e`xGilo, Moshe & Spiegel , dxrd47lirl . 
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 ניתוח משפטי והשלכות משפטיות. ב

    הסיווג המשפטי של השקעה פסיבית1

qtd ipic it lr zeiaiqt zerwyd ly ihtynd beeiqa ewqri ze`ad ze`w
odly ie`xd htynd beeiqae miniiwd miil`xyid miiwqrd milabdd . dl`yd

izn `id oecizy zixwird ,llka m`,  befin meyn ziaiqt drwyd deedz
zexag ,b wxt ici lr ltehz efkke 'miiwqrd milabdd wegl ,izne ,lka m`l ,

a wxt ici lr ltehiy laek xcqd deedz `id 'wegl .daeyg dl`y idef , meyn
 dpey `ed milaek mixcqdae mibefina milabdd weg ly letihdy– dpigan od 

dwqra milabdd ipic ly zeaxrzdd zxneg zpigan ode zilxecvextÎzipkh. 

 

)à (úåøáç âåæéîë úéáéñô äò÷ùä 

 sirq it lr1 wegl milabdd , zeipn ly zg` dnxit ici lr dyikx llek befin
zxg` dnxit ,dravdd zeiekfn raxn xzei dpwnd ,zeipnd oed , e` migeexd

zxg`d dnxita mixehwxic zepnl zekfd.65jk m`  , zerwydy dcigid jxcd
 sirq itl mibefin eedi mixgzna zeiaiqt1 igeexa dwfgdd feg`yk `id wegl 

znd lr dler dxg25% . sirq itl befin zxcbd z` dyxit dwiqtd mpn`1 
dvnnÎizlak wegl,66d z` dwiqtd dnilyd eay ote`d j` "xqg " befin zxcbda

df xn`na miraend zeyygd lr dper `l .`ed jetdp : mby draw ef dwiqt
 sirq itl befin zxcbd xcbl zqpkp dppi`y dwqr1t m` befin deedz  dnxi

 zykexïååëì úìåëé zxg` dnxit ly ziwqrd dzelirt z`.67 ly ef dagxd 

 

65 kxd ik siqen sirqd dyi" zepwend zeiekf zervn`a e` oitiwra e` oixyina `dzy leki

dfega ."mb e`xoiipra dpennd zehlgd :  úåéðî úùéëø"ïúùåçð " ãðé÷ìæ ïåùøâ øî éãé ìò

)d milabddoic iwqte dpennd zehlgdÎmiiwqr ,z fegn cre z`ved"` ,` jxk '113( ;

òá úåéùòú øåë úåéðîì úåéöôåà ùåîéî"ãéá îò äòéá÷Îíéìòåôä ÷ðá úöåá÷ é"ñ ô '43 ÷åçì 

íéé÷ñòä íéìáâää ,îùú"Îç1988) d milabddoic iwqte dpennd zehlgdÎmiiwqr , z`ved

z fegn cre"` ,b jxk '55.( 

66 e`x ,lynl , xxr2/94) mÎi (ð ÷ååéùì éôåúéù æëøî äáåðú 'íéé÷ñòä íéìáâää ìò äðåîîä 

) dpennd zehlgdÎmiiwqrd milabddoic iwqte ,z fegn cre z`ved"` ,a jxk '159 ,170 ,

171(; r" `2247/95 ð íéé÷ñò íéìáâä ìò äðåîîä 'àì÷ç úøöåú ÷ååéùì óåúéù æëøî äáåðúå ú

òá ìàøùéá"î,t "ap c)5 (213. 

67 e`x ,lynl ,oiipra dpennd zehlgd :òá èðå÷ñéãÎñéì÷øá ÷ðá úåéðî ùëø" ÷ðá éãé ìò î

òá ìàøùéì èðå÷ñéã"î) dlabdi mdoic iwqte dpennd zehlgdÎmiiwqr , fegn cre z`ved

z"` ,` jxk '123( ; oiipraeòá ïìøâ úåøáçä âåæéî"àÎå î.á .òá ä÷éðåøè÷ìà" î)d milabd

doic iwqte dpennd zehlgdÎmiiwqr ,z fegn cre z`ved"` ,` jxk '196.( 
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ef dniyxa miraend zeyygd lr oaenk dper dppi` befin zxcbd , dribta dpcd
 drwyda dkexkd zexgzaúéáéñô , zg` dnxit ly zlekia llk deeln dppi`y– 

 driwynd–diipyd dnxitd ly zelirtd z` oeekl  , daydrwydd drvea. 

 lr befin deedz dxgzna ziaiqt drwyd eay cigid ote`dy dler xen`d on
miiwqrd milabdd weg it ,yxety itk , dlr dxgzna drwydd feg` m` `ed

 lr25% .k dwqrd z` xizkn wwegnd df oirn deab dwfgd feg`a"befin "
ziaiqt `id dwfgddyk mb wegd jxevl .icnl ep` z`f sirqn m1envr  , llekd

În xzeia zetzzyd mb25% befink zxg` dnxit ly zeipnd oeda e` migeexdn 
– dtiq`a dravd zeiekfa e` mixehwxic iepinl zekfa deeln `l `id m` mb 

zillkd. 

jk m` , df xn`na miraend zexgza dribtl zeyyga lthl epieeiw m`
rd milabdd weg ze`xed zervn`amibefina zewqe ,dafk` epl dietv . z`f

mixgzn oia ziaiqt drwydy meyn , zenxit hrn zeniiw eay weya
zeizernyn , lr zelrl dkixv dpi`25% zeizexgzd zertyda deelzy ick 

lirl epecpy zeililyd. 

efn dxzi : drwydn milerd micgeind zeyygl iehia zzl jexr eppi` wegd
lr ziaiqthily ici  .jk ,lynl ,epi`xy itk , ely dnxita wifgn hily m`

60% , ly drwydy ixd20% dleyn ezhilyay dxaga dxgznd dnxita eci lr 
 daeba mixgzn oia drwydl0.2/0.6 , `idy30% .jk m` , hwt`d zpigan

izexgzÎihp`d ,Îd sq z` dxar drwydd25% , sirq ly ogandy oeeikn mle`1 
edizedn `le ixtqnÎilnxet ` , drwydk d`xpd itk drwydd aygiz oiicr

În zzgetd25%befink aygiz `le . 

 

)á (ìáåë øãñäë úéáéñô äò÷ùä 

b wxt jxevl befin dppi`y dwqr lky `id oldly gezipl `vend zcewp ' wegl
 milabdd)mibefina wqerd (laek xcqd `id ik dprhl zihnehe` dteyg ,d oecip
a wxta 'wegl .ef dpigan ,zixeiy `id laek xcqd zxcbd .lekd zelkk ,

 mb `ed befin lk zipkh dpigan" lelrd miwqr mildpnd mc` ipa oia xcqd
zexgza rebtl "... sirq itl laek xcqd ly ezxcbdak2)` ( wegl– `l` 

pa epecii befin zxcbd xcbl miqpkpd mixcqdy raw wwegndycxt ,b wxta '
wegl . drtez md mibefin ik ezrc z` riadl dziid jka wwegnd zxhn

zicegii ,mibefin mpi`y mixcqdn xzei dliri ipexwr ote`a `idy.68ok`  ,
zeax zepigan , eletihn zenxitd mr xzei lwn mibefina wegd ly letihd

 milaek mixcqda)ehtn mipdpd mixcqda xaecn m` `l` x"ihnehe` "edylk ,

 

68   e`x dwiwgl zexrd–"ec"nlbpewe mibefinl dcred gmihx" ,èéì÷øôäl "a 559 )yz"n.( 
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 sirq ibiiq oebk3wegl  , oebk milaekl eaygii `l mxcbl miqpkpd mixcqddy
beqd ixehtn cg`n mipdpd mixcqd , milaekk eaygii `l llky mixcqd oebke

zexgza mzribtÎi` awr.(69m`zda  , eppi` befin zxcbdl qpkp eppi`y xcqd lk
d wxt ly lwn letih eze`l ie`x mixcqda xzei dywepd letihl `l` mibefin

milaek ,a wxta ievnd'. 

 sirqa xen`k xcben laek xcqd2miiwqrd milabdd wegl  ,epeyl efy: 

 

2) .` ( mildpnd mc` ipa oia dyrpd xcqd `ed laek xcqd
miwqr , lelrd ote`a envr liabn zegtl miccvd cg` eitl

 zexgzd z` zigtdl e` repnl miccvd oial epia miwqra
xcqdl mixg`d ,mdn wlg e` , cv epi`y mc` oial epia e`

xcqdl. 

 )a ( ohw sirqa xen`d zeillkn rexbl ilan)` ( xcqdk e`xi
mi`ad mipiiprd cg`l zrbep dliakd eay xcqd laek: 

)1 (yxciiy xignd ,mleyiy e` rveiy; 

)2 (wteiy geeixd; 

)3 (weyd zwelg ,kewlg e` ele , itl e` weqird mewn itl
ewqri mnry miyp`d beq e` miyp`d; 

)4 (wqray mizexiyd e` miqkpd zenk ,mbeq e` mzeki`. 

 

 ohw sirq)` ( e` mirpend mixcqd lr xqe` `ede ce`n dagx dxeva gqepn
zexgzd z` zigtdl milelr , ohw sirqy cera)a ( zehelg zewfg rax` dpen

ayze`xdl jxev oi` llk oniiwzd ,ihxwpew dxwna ,zexgza zxazqn dribt.70 
 zeliakd zxbqna dlelk dppi` dxgzn dnxita dnxit ly ziaiqt dwfgd

 sirqa zeiepnd2)a .(ie`x avn edf , sirqa zeiepnd zeliakdy meyn2)a (
xzeia xengd beqdn dl` z` wx lelkl zekixv ,`ly oze` oiadl dywy lr 

mixgzn oia yxetn mixign me`iz oebk izexgzÎihp` rwx , oia weyd zwelg

 

69 mifegÎdlib e`x , dxrd32lirl  , dxrda226 ,recn xaqen my ,zeax zepigan , letihd

mixcqda letihdn xzei lwn mibefina .jk ,lynl , befin eppi`y befin"lecb " lr eic

 wey igzp ly mipgand it sirqa miaewpd zexikn ixefgne17 oihelgl xeht `ed wegl 

miiwqrd milabdd ipicn ; ddeab zipexwr befin zywal dpennd ly daebzd zexidn

 sirq it lr laek xcqdl xeht zywal ezaebz zexidnn xzei14 ; izexazqdd ogand

 oicd zia z` e` dpennd z` jinqdl ick yxcpd zexgza dribtl miiwqr milabdl

 ly dxwna xy`n mibefin ly dxwna zenxitd mr xzei lwn `ed dwqrd z` xevrl

 mixcqd) sirq z` eeyd21 mitirq len l` wegl 14Îe 9wegl .( 

70 mifegÎdlib e`x ,my ,nra '642 ,my ze`aend ze`zknq`de. 
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dnecke mixgzn .z`f ,dxgzn dnxita ziaiqt dwfgdn licadl , zexnly
 dwqta epi`xdy1zexgza rebtl dlelr `id minieqn mixwnay lirl  , miniiw

xgza ynn ly dribt zrbet dppi` `id mday mixg` miax mixwnze , z`fe
 miaxern mpi`y miax miizernyn mixgzn ihpalxd weya miniiwyk lynl

dl` oirn zerwyda ,eic jenp xeriya `id drwyddyk e` .jk meyn , m`
laek xcqdk oeciz dxgzna ziaiqt drwyd , sirq itl laek xcqda xaecn `di

2)` (wegl ,zexgza zxazqn dribt yxecd. 

d"xcqd "`ed o`k ,oaenk , z` dl xkny in oial driwynd dnxitd oia
dxgzna dwfgdd ,envr dxgznd df `di , dpnn gwl e` zeipn dl witpdy

d`eeld , dxgzna herin zeipn lra)dxgznd zeipna wifgnd xeaivd e` ( xkny
eizeipn z` ,dxgznd ly hilyd e` ,ezwfgdn wlg dxgzn dnxitl xkny .

m`zda , mixwna sirq zyixc zniiwzn m` dl`yd xxerzdl dieyr minieqn2
)` (milabdd wegl , mikixv xcqdl miccvd ipy ditly"miwqr ldpl " ick

laek aygidl lkei xcqddy . zeipnd xkenyk dzetixg `elna zxxerzn dl`yd
iaiqt riwyn `ed , ipeviwd dxwna e`–agxd xeaivd  , ici lr eykxp eizeipny

ndoedd weya dxgz . mpi` dl` oirn mixkeny oerhl dxe`kl ozip" mildpn
miwqr "pd sqd i`pz miiwzn `l jk meynye"laekk xcqdd z` ze`xl l ,

l dyixcd mle`"miwqr ledip " dwiqta dyxet xcqdl miccvd ipy ici lr
agx ote`a wcvae.71m`zda  ,izrcl ,nk qtzidl jixv zeipnd z` xkeny in i

miwqr ldpny , lk m` mb"eiwqr " dwfgd zxikne znieqn dnxita ezwfgd md
zxg` dnxitl dwlg e` ef. 

 sirqa sqep ceqi2)` (d ceqi `ed eppiipra oeivl ie`xy"dliak ." it lr
 sirq oeyl2)`( , jixv xcqdl miccvd cg` laek `di xcqdy ick" liabdl

envr ."wyd ik oerhl dxe`kl ozip dppi` dly dxgzna dnxit ly ziaiqt dr
"dliabn "odn zg` s` : meyn dnvr dliabn `l drwydd drvea day dnxitd

ziaiqt `id drwyddy , liabdl zleki driwynd dnxitl dpwn dppi` efkke
drwydd drvea da dnxitd zelirt z` idylk jxca ;driwynd dnxitl xy` ,

 mvr ik oerhl ozip dxe`kl z` zeyxetn dliabn dppi` dxgzna drwydd
driwynd dnxitd ly dzlert yteg .z`f mr ,d ceqi z`"dliak " sirqa ievnd

2)` (zegt ipweece xzei izilkz ote`a yxtl yi wegl . zigtn xcqddy rbxa
 z`íéöéøîúäyxcpd dliakd hpnl` z` llek `ed zexgzdl dnxit ly  , m` mb

r dtek epi` `edzegt zexgzdl zeyxetn dil . ly mibeq ipy zegtl miniiw
 sirq ly ezepyxt lr zhley ef zizilkz dyib cvik zeyignnd zekld2)` (

wegl. 

 

71  my e`x , miiley zxrda39. 
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ziy`x , zebdpzdl ilklk uexnz llekd xcqd ditly dkldd oeivl die`x
 znieqn– gewll e` wtql zeicrla ozn oebk –oecipd laek xcqd zeidl ieyr  

ef zebdpzd zeyxetn dtekd xcqdl ibelp` ote`a .jk ,lynl , zia zhlgda
 uitnl ozep wtq m` ik rawp zepexg` zerici oiipra miiwqr milabdl oicd

epnn wx yekxl uitnd z` miccerny miilklk mivixnz ely , uitndy mbd
jkl zeyxetn leak eppi` ,bdd ipic zlegz zpigan ibelp` xacd miiwqrd mila

wtqd on wx yekxl uitnd z` aiignd yxetn xcqdl.72 ozip beqd ixehta mb 
zizilkz dyib dze`l iehia `evnl .jk ,lynl , miiwqrd milabdd illka

)zicrla dyikx inkqdl beq xeht( ,qyzd"Î`2001 , mda ozipy beqd xeht
 xzid oia bieqn zicrla dyikx ixcqdljkacvd oiay  miniiw xcqdl mic
mixign zazkd oebk mipey mibeqn minkqd . sirq3)4)(c ( ik xidan beqd xehtl

 miiwyk mb lg biiq eze`" minkqdl jxr zeey ez`vezy xg` mkqd lk
xen`k."... 

 oia dvlnd mby `ed miil`xyid miiwqrd milabdd ipica yxyend sqep llk
 deedn znieqn zebdpzdl mixgznlaek xcqd .jk ,lynl , sirq5 wegl 

 dvlnd mb ik yxetna raew milabdd) dpi`e zaiign zeidl zxniizn dpi`y
mdylk dtik` irvn`a deeln (znieqn jxca lertl eixagl iwqr cebi` ly ,

zexgza rebtl dlelrd ,laek xcqd deedn . hpnl` xcrp dxe`kl o`k mb
d"dliak" ;z`f mr , wegy xidpd byen z` gwel eppi` milabdd"dliak " ote`a

 zexgzd xeniy ly zilkzd l` xzeg `l` ilxhil– mixcqd zripn ici lr mb 
zexgza z`f zexnl rebtl milelrd mixgzn oia `cixb mivlnen. 

 sirq2)` ( ote`a xara yxet wegl"ilelin "izilkz `le . ilelin yexit itl
sirqd ly df ,w cer lk zexgza dribt zniiíîöò ïéáì íéããöä ïéá xaecn `di 

 sirq itl laek xcqda2)`( , zexgzd drbtp ok` m` dl`yl xyw ila z`fe
ihpalxd spra . dyib"zilelin "sirqd oeyln zraep ef , laek xcqdk dnizknd

 xcqd" miccvd cg` eitl ... z` zigtdl e` repnl lelrd ote`a envr liabn
xgzd miwqra zeøãñäì íéøçàä íéããöä ïéáì åðéá) "dtqed dybcdd .( it lr

 zepyxt"zilelin "ef ,lynl ,miilrp zeiepg izy ly szeyn okec , jezn100 
mieqn xef`a dl`k zeiepg , `eyp miilrpd zeiepgy meyn laek xcqd deedn

 okecd znwd oiiprl odipia zexgzdl zewiqtn szeynd okecd)kl od zegtd l
zexgzdl ewiqti ,lynl ,okecd aevir oiiprl .(z`f , ef dnbeca xexay zexnl

 zexgzd drbtp `lyéèðáìøä óðòá , ly oneiwy meyn98 zexgznd zeiepgd 

 

72  dywa18/96 )d"r ,mÎi( äðåîîä ð íéé÷ñòä íéìáâää ìò 'òá úåðåøçà úåòéãé"î) 12.9.1996( ,

 dwqt3dhlgdl  .oiletepen lra lr gewitd lr aqp zepexg` zerici oiipra oeicd ,

milaek mixcqd oiiprl mb dti dxen`d zizilkzd dibelp`d mle`. 
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szeynd okecd znwda zexgza dribtl zexyt` lk oqxn xef`a.73 `ed yygd 
kiz xg` dxgzna cg` dxgzn ici lr ziaiqt drwydy zepyxtd xcbl qp

sirqd ly dxen`d zilelind , mivixnzd z` dzigtn efk drwydy epivn ixdy
 zeiaiqxb`a zexgzdl driwynd dnxitd ly– mb dxe`kl zywazn ef dpwqne 

zeax zeizernyn zenxit zelret ihpalxd weyayk , dribtd z` rpen oneiwy
spra zexgza .z` dyignnd ztqep dnbec idef zilelind zepyxtay dilnep`d 

pd"l ,xg` mewna izgzn dilr izxewia z`y.74
 

 miiwqrd milabdd illk)jxr zlw zexgza mzribty minkqdl beq xeht( ,
qyzd"Î`2001 sirqa mixgzn oia zewfgdn yygd z` yxetna mirian 3 
xehtl ,dxgzn cib`za zekf ly dyikxl mkqd ik dwfg xzid oia raewd rbet 

jxrÎzlw dppi`y dribt zexgza , miccvd ly itxvnd weyd gzpyk s` z`fe
În ohw10%" .dxgzn cib`za zekf " miiwqrd milabdd illka zxcben) ze`xed

zeillk zexcbde( ,qyzd"Î`2001zllekk  ,xzid oia ,dipna zelra ly dyikx ,
dzxikn lr zexedl e` dwifgdl zekf ,a szzydl zekfe welgl e` cib`zd igeex

ewexit zra eizeaeg weliq xg`l eiqkp zxzia .o`kn , ziaiqt drwyd mby
dwfgdd xeriyl xyw ila dxgzn cib`za zekf zyikx deedn dxgzn dnxita .

micnl ep` o`kn ,ziy`x ,beqd xeht z` azky dpennd zrcl ik , drwyd
 laek xcqd zeidl dieyr ok` ziaiqt–ixdy  dwfg reawl mrh did `l zxg` 

 drwyd lr jxrÎzlw zexgza mzribty mixcqdl beqd xeht zlegzÎi`l
ziaiqt .zipy , milabdd zeyx cvn ezecga ziqgi xicp ueni` o`k miiw

ziaiqt drwydn miraepd miizexgzd zeyygl miiwqrd. 

 sirq ly letihd jxcy xnel s` ozip3pd "eyyga beqd xehtl l z
zklÎzwigxn `id elld miizexgzd , dwqta ilklkd gezipd ixdy1 lirl 

 ohw xtqn miiw weyak wx zniiw zeiaiqt zerwyda zexgza dribtd ik yignn
miizernyn mixgzn ly ,witqn izernyn dwfgdd feg` m` wxe .z`f , cera

 dwfgdy)dxizql zpzipd ( miweeya mb dlg beqd xeht zlegzÎi`l miizexgz
xzeia ,miizernyn mipwgy ly ax xtqn miiw mday , weyd igzpyk mb

În miphw drwyda miaxernd miccvd ly miitxvnd10% , dnx lkle– ele 
 zixrfn–dwfgd ly . 

 

)â (úéáéñô äò÷ùä ìù éåàøä âååéñä 

mibefin zece` dwiqta milaewnd mibeeiqd it lr ik epi`x , zeiaiqt zerwyd
 ly dwfgd lr zelerd25%befin zeedn drwydd drvea day dnxita  , eli`e

 

73 mifegÎdlib e`x sirqd ly ef zilelin zepyxtl xywa dagxdl , dxrd32lirl  , dwqta30.10. 

74  my e`x. 
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Îl zgzn ly dwfgd zepwnd zeiaiqt zerwyd25% drvea day dnxita 
laek xcqd zeedl zeieyr drwydd .idef ,oaenk , miaygzn m` zilnep` d`vez

efn xzei dlw cia mibefina lthn milabdd wegy lirl dpievy dcaera `edy 
ihnehe` xehtn mipdp mpi`e zexgza rebtl milelrd mixcqd itlk hwep . oi`

Îd sql xarn dler dwfgdd feg` xy`ky jka oeibid25% letihd jtdii 
xzei lwnl ine`zt ote`a ziaiqtd drwyda , licadl befink dwqrd beeiq awr

laek xcqdn. 

dilnep`l miixyt` zepexzt ipy miniiw .d mb befin zxcbd zagxd `ed cg`
În zezgetd zeiaiqt zerwydl25% .meid s` ixyt` `ed df oexzt , ite`d xe`l

 sirqa befin zxcbd ly dvnnÎizlad1 aigxdl dwiqtl xyt`nd ote`a wegl 
oekpl d`ex `idy itk befin zxcbd z`.75 milabdd ipic ly dyibd mb idef 

zixadÎzevx`a miiwqrd ,xdzeipn ly dyikx lk llekk befin mi`e , xyw ila
ykxpd zeipnd feg`l.76 letih xyt`n `edy jka dverp df oexzta zeiziirad 
xzei lwn ite` lra ,zenxit ly ztzeyn dhily miaxrnd mibefina bedpd , mb
zeiaiqt zewfgdl . mibefin oia dpgadd ly dpwpw lr zedzl mewnd df

laek mixcqdlmi .mibefinl wwegnd cgiiy xzei lwnd letihdy zpzep zrcd ,
miihpxdpi` miizxag zepexzi maega mipnehk eci lr eqtzp mibefiny dcaerde ,

 hpnl`n `weec rapúôúåùîä äèéìùämibefind aex z` oiit`nd  . mixwna
minieqn ,ztzeyn dhily ,zexgza dribtl dly xexad l`ivphetd cvl ,id `

xeviia lcebl zepexzi oebk miizxag zepexzi ly levip zxyt`ny . lcebl oexzi
xeviia ,lcb zelirtd swidyk xeviid zeielr ly oehiwk xcbend , zeidl leki

 mia`yn zecg`nd zenxit oia ztzeyn dhily ly hpnl` miiwyk wx byen
szeyna zelrete zegeke .l dleki dppi` ziaiqt drwyd oirn zepexzi biyd

dl` ,ztzeyn dhily zxyt`n dppi` `id dzxcbd mvrn ixdy , dizgzy `l`
zi`nvr ldepz zeaxernd zenxitd on zg` lk . drwyd ly dcigid drtydd

 zeaxernd zenxitd ly mivixnzd lr `id ziaiqt– ly dl` lr hxtae 
 driwynd dnxitd–weya zexgzdl  .zei ie`x ef dpigan zerwyd beeql x

 mixcqda ocd wxtd ly xzei xingnd letihl ie`xd xcqdk `weec zeiaiqt
milaek ,befink `le. 

o`kn , drwyd ditly dilnep`l dpey oexzt did sicr zizilkz dpigany
Îd sq z` zxaer `idyk wx befink zitvp ziaiqt25% : befin zxcbd iepiy

 

75  xxr e`xäáåðú  , dxrd66lirl  ,nra '164 . 

76  sirq e`x7Îd ly Clayton Act ,ipwixn`d mibefind wewig ,lr xqe`d: 

acquisitions of "the whole or any part of the stock" or "the whole or any part of the 

assets" of another firm where "the effect of such acquisition may be substantially to 

lessen competition ..." (15 U.S.C. 18 (1994)). 
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 sirqa1l befiny ote`a wegl  sirq it1 `iadl zeieyrd zeyikx wx lelki 
drwydd drvea day dnxitd iwqr lr drtydl , dtiq`a dravd zeiekf jxc

dly zillkd ,dnecke dly mixehwxic iepin .df ote`a , ziaiqt `idy drwyd
oihelgl ,daipn `idy dwfgdd feg`l xyw ila , ly wxtd zxbqna oeciz

milaek mixcqd .gezipamilaekd mixcqdd wxt itl  , `di dwfgdd feg`y lkk
zexgza zxazqnd dzribt xabz xzei deab .`id ef dyiba dirad ,oaenk ,

wegd ly iepiy dkixvn `idy . dyibd dticr ef gexa wegd dpeyi `l cer lk
zncewd ,mibefink zeiaiqtd zerwydd lk z` d`exd , d`exd mii`lk zyib lr

 zerwydaÎl zgzn zeiaiqt25% df sq lrn zeiaiqt zerwydae mixcqdk 
mibefink.77xkfpd ipyxtd iyewd lr xabzz mb ef oirn dyib  , mizrl xxerziy

 milaekd mixcqdd xeyina– zeipnd xken z` mb ze`xl yi eitly ) `ed m` mb
xeaivd on zeipn lra e` iaiqt zeipn lra (y ink"miwqr ldpn "jxevl zxcbd 

xcqdk ziaiqtd drwydd. 

 

   עמדת הפסיקה ביחס להשקעות פסיביות בי� מתחרי� 2

zeyxd dxikd miiwqrd milabdd zeyx ly dgztl eribdy zexetq zeyxta , ele
ziwlg ,mixgzn oia ziaiqt drwydn zraepd dpkqa , `id mixwnd aexa mle`

wegl mibefind wxt zervn`a lthl dxga , sx lrÎd25% – mr icn ilxaild 
 zenxitd–ea reawd  .izrcl , zeiaiqt zerwyd ik yyg miiwy `id d`vezd

mixgzn oia ,miizernyn mixgzn hrn milret mda miweeya , lreta zelawn
miil`xyid miiwqrd milabdd ipica icn lwn qgi. 

jk ,lynl ,oe`xa ly dwfgdd zlcbd dpecip onyitÎoe`xa zyxta lye 
ra zepexg` zerici zxaga onyit"n ,zepexg` zerici oezir z` xe`l d`ivend .

abe onyit xfril` xn ici lr zhlypd zewfgd zxag `id onyitÎoe`xa ' dpcr
oe`xa .ra zepezir oihipen zxaga dhily mb yi oe`xae onyitl"n , zhleyd

 ilklkd oeneia"qaelb ."jk lr sqep ,itÎoe`xalony , dwfgdd zlcbd iptl cer
dxen`d , zepnl gekd z` dl dzpwdy zepexg` zericia dwfgd dziid12.5% 

oeixehwxica dravdd gekn . mzpeek lr onyite oe`xa ericed xzei xge`n
yekxl ,cxtpa cg` lk ,zepexg` zericia qfen ccer ly eizeipnn wlg , jk

 

77 iwqr lr znieqn drtyd driwynd dnxitl dpwn ok`y drwyd okziz lreta dnxitd 

drwydd drvea da .dwiqtd it lr befink d`xiz ef drwyd , z` oeekl zlekid awr

dnxitd dze` zelirt .z`f mr ,drwyda zeidl miietv ,mi`zn dxwna , ly mihwt`

o`k mipecpd driwynd dnxitd ivixnzn miraepd zexgza dribt . mileki dl` mihwt`

nnd ly eilewiy zxbqna oecidldpe , zeaiqpa befind lr el ricedl daeg yi m`

 sirqa zeaewpd17milabdd wegl  ,befind z` xy`l m` hilgn `edyk. 
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pna ewifgi onyite oe`xa eicgiyÎn xzei mdl zepwnd zei25% zerici igeexn 
zepexg` , zerici oeixehwxica onyitÎoe`xa zxag ly dravdd gek zx`yd jez

ok iptl didy itk .dravdd zeiekf ly ix`d wlgd , ode zillkd dtiq`a od
zepexg` zerici oeixehwxica ,qfen zgtynl dxeqn. 

 oe`xan yxce df crvl cbpzd dpennd oezira mdizeipnn wlg xeknl onyite
 zerici igeexa cgi mb onyit lye oe`xa ly zewfgddy jk zepexg` zerici

Îd sx z` exari `l zepexg`25%.78 miiwqrd milabdd zeyx dribd df rwx lr 
onyitÎoe`xa mr xcqdl ,Îd sxl xarn zetcerd zeipnd exknii eitly25% cvl 

ielzÎizla iyily ,e ozxikn cry– jez  xcbed la` dhlgda ieqg xzepy onf wxt
Îk xxra miiwqr milabdl oicd zia ly oic wqta"dkex` dtewz"79 –  rpniz

 e` zepexg` zerici oeixehwxica dxyn `yep dnrhn zepnln onyitÎoe`xa
zepexg` zerici ly oeixehwxicd zeaiyia szzydl , zeperhd zehlgda hrnl

xeyi` sirq itl 270zexagd wegl  ,oiipr ilra mr ze`wqr xeyi`a ocd. 

dirad ,oecpd dxwnd lr df xn`n ly gezipd meyii zpigan , `id
 ixyt`d izexgzÎihp`d hwt`l lwyn zepzep opi` df oiipra epzipy zerxkddy

onyite oe`xa zetzzyd ly ,qaelba mihleyd ,Îá25%zepexg` zerici igeexn . 
ezhlgda dpennd ly `vend zcewp , xxra epeica oicd zia ici lr mb dvne`y

dpennd zhlgd lr,80 weya efa ef zexgzn zepexg` zericie qaelby `id 
 ly zeneyzd weyae zixard dtya miineid mipezira ilklkd rcind zwtq`

miilklk miazk .ezhlgda dpennd yibcdy itk ,x miweey md dl` miifeki
miizernyn mipwgy ly mvnevn xtqn lret mday . cvik dpennd yibcd cer

onfd mr dler wx dl` miweeya zeifekixd:81 dqipkd inqg z` yibcd `ed 
dl` miweeyl mixinzd,82 miweeya epnzqdy zeizexgzÎihp`d zewihxtd z` oke 

dl` ,mixgzn oia me`iz zeaxl ,d oia miiqppit mixyw mixgzn zwigce mixgzn
miycg.83 drwyd ly zeizexgzÎihp`d zertydd z` dpennd gzip ezhlgda 

dl` oebk miweeya ziaiqt , riwynd ivixnz lr drwydd zrtyd z` yibcde
 riwynd ly mixgznd z` oaxcl ick mb jka yiy dcaerd z`e zexgzdl

mnvra iaiqxb` zegt ote`a zexgzdl. 

 

78 oia befinl zecbpzd iwenip e`xòá úøåù÷ú ïîùéô ïåàøá "òá úåðåøçà úåòéãé ïéáì î"î ,

 dxrd2lirl . 

79 d e`x" r8002/03) ya" `916/03 (íéé÷ñò íéìáâä ìò äðåîîäð  'òá úøåù÷ú ïîùéôÎïåàøá"î 

)mqxet `l ,13.01.2004( , sirqa18. 

80 my e`x. 

81 my e`x , dwqta4.1. 

82 my e`x , dwqta4.2. 

83 my e`x , dwqta4.3. 
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mle` ,dpennd oe`xa ly ziaiqt drwyda ef dhlgda axrzdln rpnp 
 lr dler dppi`y zericia onyite25% .zizernyn dwfgd idef , ipicy ie`xe
 dilr mb elegi miiwqrd milabdd– ly zizednd dxcbdd zagxd ici lr m` 

milaekd mixcqdd ipic jxc m`e befin ,a miwxta xen`k.1)` (ae.1)a (lirl. 

dyrnl , ly dwfgda melbd izexgzÎihp`d hwt`d25% weya dxgzn igeexn 
ghyd ipt lr d`xpy dnn s` xeng zeidl ieyr zeprxetl crene ifekix .z`f ,

 ici lr drwyd xcba `id zericia onyit lye oe`xa ly drwyddy meyn
mihily .mihily ici lr ziaiqt drwyd ly gezipd ,` wxta hxetnd.3lirl  ,

 qaelb igeexa onyit lye oe`xa ly mwlgy lkk ik d`xn– mzhilyay oezird 
–xzei ohw  , zericia dxen`d mzwfgdl lwyn xzei ewipri onyite oe`xa jk

zepexg` , miweeya zegt ziaiqxb` dxgznk qaelb z` ldpl mzeaiigzd jke
lcbz dl` .a oiiprn `ed oecpd dxwnd lr df gezip meyiicgein .jk , m`

cegl oe`xa ly mivixnzd lre cegl onyit ly mivixnzd lr lkzqp , cg` lk
qaelb ly mipbxe`d jxc qaelb zelirt lr helyl zleki lra mdn , ok lre

qaelb ly hilyk eivixnz lr dkilyn zericia mdn cg` lk ly ezwfgd . xy`
onyitl ,`id zericia ziaiqtd ezwfgd ik gipp ly 12.5%)  dwfgd zervn`a oia

 ly dwfgd zervn`a oiae dxiyi50%onyitÎoe`xaa  ,dwifgnd ,dcivn ,25% 
zericia .(` wxta ilklkd gezipd zeevnk.3 , ici lr ziaiqt dwfgda dpcd
mihily ,qaelba onyit ly ezwfgd z` dzr oegal yi . onyit zveawl2/3 

zepezir oihipen zxagn , dly100%qaelba  . igeexa onyit ly ewlg ok lr
 `ed qaelb2/3 . xzei daxd deab lwyn wiprdl onyitl znxeb ef ziwlg dwfgd

 ewlgl)12.5% (zerici igeexa .m`zda , mixen` qaelb ly mipbxe`d xy`k
miihpalxd miweeya qaelb zexgzd ly zeiaiqxb`d zcin iabl rixkdl , onyit

` lirtdl dhiiziaiqxb` zegt zexgz ly oeeikl ezrtyd z .oe`xal xy` , gipp
 ly xiyi e` siwr wlg dl mby12.5%zericia  .cbpn , zepezir oihipena dwlg

 `ed1/3cala  , xen`k `ed qaelb igeexa zepezir oihipen ly dwlge100% .
o`kn , `ed qaelb igeexa oe`xa ly dwlgy1/3cala  .jk m` , oze`a zerxkd

ziaiqxb` zegt zexgzda oiipern did onyit oday qaelb ipbxe` ly , oe`xa
dici izya zeiaiqxb`d zzgtda jenzz , ly `ed qaelb igeexa dwlgy meyn

1/3 cala – ly dfn s` lecb `ed zericia dwlgl dwiprn `idy lwyndy jk 
onyit .` wxta eply gezipd it lr.3exiwa ozip lirl  ezwfgdy xnel a

 ly dwfgdl dleyn zericia onyit ly dxen`d12.5%miyilyÎipy iwlg  , mdy
18.75% ,Îl dleyn zericia oe`xa ly dzwfgd eli`e12.5%yely letk  , mdy
37.5%. 

oitelgl , cg` sebk onyit lre oe`xa lr hiap m`– midfd miqxhpi`d awr 
zericia mdl yiy ,lertd seziy awre dhilyd ick jez mdly mipyd jex` d
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 qaelba–ziaiqtd drwydd ly hwt`d zpigan dnec d`vezl ribp  . mwlg
zerici igeexa ,dwizya el mikqn dpenndy , ly didi25% , qaelba mzwfgde

qaelba zepezir oihipen ly dwfgdl ddf didz , `idy100% – jk 
l xzei ohw lwyn wiprz onyitÎoe`xay gezipa xy`n zericia ziaiqtd dwfgd
cegl onyit lye oe`xa ly mivixnzd .ef dpigan , ly izexgzÎihp`d hwt`d

 cegl onyit lre oe`xa lr hiap m` oia elceba dnec zericia ziaiqtd dwfgdd
onyit lre oe`xa lr hiap m` oiae ,df xywda ,cg` sebk . mdilr mihian m`

wfgdd mpn` ceglxzei dphw zericia onyit ly e` oe`xa ly ziaiqtd d , j`
 mzwfgd awr xzei lecb ef ziaiqt dwfgdl miwiprn onyit e` oe`xay lwynd

xzei dphwd ,cegl cg` lk ,qaelba .ipyd dxwna , sebk mdilr mihian eay
cg` ,xzei dlecb zericia df seb ly ziaiqtd dwfgdd , riwyndy lwynde
prnmcewd dxwnan xzei ohw ezrwyl wi ,qaelba xzei dlecbd ezwfgd awr. 

a wxta gezipd d`xny itk.1)a (lirl ,xcqd deedn befin dppi`y dwqr ,
zexgza rebtl dlelr `id m` laek xcqdk dtwezl ok lr ozipe .jk m` , oi`

pd zehlgda oicd zia lye dpennd ly `vend zcewp recn xexa df" `id l
 ly dwfgdy25% zepexg` zerici igeexa onyite oe`xa ici lr – eprbdy rbxn 

 befin deedn dppi`y dpwqnl–milaekd mixcqdd ipicl dtetk dppi`  . zelkk
lekd ,lirl epybcdy itk,84 `id befin dppi`y zizexgzÎihp` dwqr lk 

laek xcqd xcba zil`ivphet . miiwqrd milabdd ipic md"mitivx "df oiipra ;
 miiw `l"wix " e`"xwtd ghy " befink oeciz `l zizexgzÎihp` dwqr eay
`qib cgn ,laek xcqdk oecidln drepn `dz `qib jci`ne. 

 z` zepznd onyitÎoe`xal dpennd oiay xcqda ze`xedl zrbep ztqep diidz
dpxkniz dl`y cr zetcerd zeipnd zwfgd jynd ,y jka wiqtz onyitÎoe`xa

 mcew cer dl didy dravdd gek zervn`a zerici ly dzelirt lr ritydl
 zerici oeixehwxica okl) sirq it lr zehlgda hrnl270zexagd wegl  .( m`

 zepexg` zerici igeexa onyite oe`xa zetzzyd zlcbdy `id `vend zcewp
befin dniwn dnvrlyk ,izexgzÎihp`d hwt`d âåæéîäù ly hwt`d `ed xvei 
dxgzna ziaiqt drwyd ,ixw : iaiqxb` ote`a zexgzdl qaelb ivixnz zzgtd

miihpalxd miweeya .cbpn ,pd i`pzd" lr llk jilyn eppi` befind xeyi`l l
befink dxzkedy ziaiqtd drwydd ly xen`d izexgzÎihp`d hwt`d . ef drtyd

lekia dielz dppi` dnvrlyk e` zerici ledip lr ritydl onyitÎoe`xa ly z
zerici ly oeixehwxica oecipd yibx rcinl onyitÎoe`xa ly zeyibpa , wx `l`

izexgz zegt ote`a qaelb z` ldpl mdivixnza. 

zeira izy dlrn ef d`vez .ziy`x , dwfgdd ly izexgzÎihp`d hwt`d

 

84   dwqta oeic e`x2.1.2. 
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qaelb ihily cvn ztcerd ziaiqtd , lrny25% ,zepexg` zerici igeexa , ieyr
dpxkniz zetcerd zeipndy cr izernyn zeidl , ea oi` dpennd deezdy i`pzde

 dxen`d ziaiqtd drwydd ly dzribtl dl` zeyyg df `edka zigtdl ick
zexgza .hxta , dlelr zericia qaelb ihily ly ef oirn zizernyn dwfgd

weeya mixign ziilrl mexblzexgzn zericie qaelb mday miihpalxd mi ,
zegt miizexgz zeidl mi`pzl , milhxwle)miienq milhxw zeaxl ( zeidl

xzei miaivi .` dwqt.2 oexg`d hwt`d ik zcnln lirl – zeaivi lr dlwd 
 milhxw–k zaygp qaelb m` cgeina xzei wfg `di "zexgz zllegn" ;xnelk :

 dlecb diihp zlradl` mitpra milhxwn zehql xzei .lynl , dgpdd zgz
`qib cgn miihpalxd miweeya dixgzn enk zegtl dliri qaelby , `qib jci`ne

mdlyn ohw dly weyd gzp , ok` `id qaelb ik dxe`kl wiqdl didi xiaq
milhxwn zehql dizexgznn xzei dlecb diihp zlra.85

 

zipy , df oi` ik oerhl ozip zeezdl zeknqd z` dpennd a`ey oipn xexa
 ziaiqt drwyd zxykdl i`pzk– zetcerd zeipndy cr miipiad ztewza 

 dpxkniz– zerici oeixehwxic lr befind iptl onyitÎoe`xal dziidy drtyddy 
lxhepz . ly ilklkd gezipd` dwqt zexgza dribtl yygd ik d`xn lirl 

dxgzna ziaiqt drwyda zlekin zexgza dribtl yygdn oihelgl dpey 
dxgznd lr zg` dnxit ly drtyd . lr onyitÎoe`xa ly drtydd zlekia oi`

zepexg` zerici ly dzelirt , ly divixnz lr dritynyúåðåøçà úåòéãé 
zexgzdl , oe`xa ly ziaiqt drwyda dkexkd zexgza dribtd z` xingdl ick

 zericia onyit lyezepexg` , ly ivixnz lr wx zexiyi drityndñáåìâ 
zexgzdl .zexg` milina : lr onyitÎoe`xa ly drtydd zleki lexhpa oi`

 drwyda oenhd zexgza dribtl yygd z` zigtdl ick zepexg` zerici
da onyit lye oe`xa ly ziaiqtd .zn` , ode zepexg` zerici lr drtydd od

i ziaiqtd drwyddzexgza rebtl zelek , z` zeall ick zg`d dribta oi` j`
diipyd dribtd. 

 mivegp mpi`y mi`pza befin zepzdl jnqen eppi` dpennd ik oerhl ozip
 zexgza dribtd z` zigtdl ickâåæéî åúåàá äðåîèä .epiptly dxwna ,d"befin "

pexg` zericia onyit lye oe`xa ly ziaiqtd drwydd `edze , mze` dzlrdy
În dlecbd zetzzydl eicgi25%zerici igeexa  .cbpn , befind xeyi`l i`pzd

)zetcerd zeipnd dpxknizy cr ( lr onyitÎoe`xal dzidy drtydd lexhp `ed
befind iptl cer zepexg` zerici , zexgza dribtd z` zigtdl ick ea oi`y

befina dpenhd. 

 

85  e`xGilo , dxrd12lirl  ,nra '17 .oaenk ,in` dwica die`x dl` zeibeq ly ziz

xzei winrn oeicl ,dpennd ipta eidy zeihpalxd zecaerd qiqa lr. 
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y zeknq xcridl dprhd z` deeid befinl df oirn i`pz zeezdl dpennd l
pd dpennd zhlgd lr zepexg` zerici dyibdy xxrd al"l . milabdl oicd zia

dprhd z` dgc miiwqr: 

 

 dnxitd igeex zlawl zekf zyikx dnec oi`) lr dlerd xerya
25% (dnxitd ly oeixehwxica dravd gek ecia oi`y inl ,

k zekf zyikxldfk dravd gek ecia yiy in icia ef...jk xe`l ,
 mwy befinl eznkqd dpzi dpenndy jka leqt lk d`ex ippi`
 ykexd ly dravdd gek xewira migeexl ztcer zekf zyikx awr

dnxitd oeixehwxica . `ed j` befind z` oii`i `l mpn` df i`pz
ribtd zpigan evwer z` zedwdl e` oii`l ieyrzexgza d. 

 

lirl xen`k , oi` ik d`xn ziaiqt drwyd zertyd ly ilklkd gezipd izrcl
jk xacd . zexgza zxazqnd dribtdúéáéñô äò÷ùäáddf  , dl`ya zelz ila

drwydd drvea day dnxitd lr ritydl zleki mb riwynl m` .oaen , m`y
dnxit igeexa zekf od ykex riwynd eay befina xaecn lr drtyd ode zxg` 

 dizelert)ok`e ,dl`k md mibefind aex( , ly mibeqd ipy mipenh envr befina
zexgza dribt :ziaiqtd drwydd ly dfe dxgzn lr ritydl zlekid ly df .

inihibl `di f` e` , dpennd zeknq ly dxen`d dxvd zepyxtd it lr mb
mi`pz zepzdl ,xhpa befind z` zepzdldxgznd lr drtydd le , jez

zgtz zexgza zllekd dribtdy jka zeaygzd , dribtd dpira x`yize
ziaiqtd drwyda dpenhd zexgza . ze`xdl jxev didi dfk dxwna mpn`

 drwyda dpenhd zexgza dribtd lr mixaebd miizxag zepexzi rvend befinay
pd i`pzd meyii xg`l xzeeizy ziaiqtd"l ,` zexgza dribtl yygd ik e

efd ziaiqtd drwyda ,weyd ipezp xe`l ,izernyn ic eppi` .mewn lkn ,
 elek lk ef dyxtay `ed onyitÎoe`xa zyxt oial dpexg`d dnbecd oia lcadd

ziaiqtd drwydd `ed befind ly , zerici lr onyitÎoe`xa ly drtyddy cera
nd iptl mb zniiw dziid zepexg`befi. 

ozip ,mpn` , agx ote`a befinl mi`pz zepzdl dpennd zeknq z` yxtl
xzei , zeizexgz z` xtyl milekid mi`pza befin zepzdl jnqen dpennd eitly

zexgza rebtl lelr befind mday mitprd e` sprd , mi`pza oi` m` mb z`fe
na dpenhd zexgza zxazqnd dribtd z` zigtdl ick dl`envr befi.86 it lr 

 

86  zepzdl jnqen `edy yxtl `id dpennd zeknq ly xzei cer zklÎzwigxn dagxd

 mitpra zeizexgz xtyl mixen`d mi`pza mieqn spr lr drxl jilynd befiníéøçà .

`pzd eid dl`ky oerhl ozipbcix`lwl xek oia befind xeyi`l mi ,'eliabdy ,xzid oia ,

 xek oia befind mvry mitpra mb mixg` mipxvpew oial xek oia dlert iteziy
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ef zipyxt dyib , drwydd z` zepzdl jnqen dpennd did onyitÎoe`xa zyxta
 ly drtydd lexhpa zepexg` zericia onyit lye oe`xa ly ziaiqtd

zepexg` zerici lr onyitÎoe`xa , mexzl ick yi ef drtyd lexhpay meyn
d ziaiqtd drwydd mday miweey mze`a zeizexgzl rebtl dlelr dxen`

zexgza.87
 

z`f mr , zepzdl dpennd zeknq ly xzei dxvd zepyxtd ipira dticr
mi`pz , z` zigtdl milekiy dl`k wx md zepzdl jnqen `edy mi`pzd ditl

envr befina dnelbd zexgza dribtd .lekd zelkk , xevrl dpennd zeknq
a dribtdn dnw mi`pza ezepzdl e` befinenvr befina dkexkd zexgz . izrcl

 dwcvd oi`"ynzydl " zeieknqd zagxdl oberk znieqn diiyrza befina
dzellka diiyrza zexgzd zxcqd ickl dpennd ly zeixehlebxd , zpigan mb

dpennd iptay befinl zexiyi mixeyw mpi`y mixhnxt . zeaxrzd ef `dz
itd ly weqird ytega zklÎzwigxnbefina zeaxernd zenx .efn dxzi : zagxda

 zerced yibdln zenxit rizxdl ick yi mi`pz zepzdl dpennd ly ezeknq
drced `ll bfnzdl e` bfnzdl `ly sicrdl zelelr ode befin , lr dxiar jez

wegd. 

ezyib z` wnip oicd zia , onyitÎoe`xa zrtyd lexhpa befind ziipzd ditl
zerici lrzinihibl `id zepexg`  , lr zeevl oicd zia ly ezeknq zervn`a

oick `ly ebfnzdy zexag zcxtd , sirqa dreawd25milabdd wegl  . df sirq
ik raew: 

 

 

bcix`lwe 'mdilr rityd `l .mi`pza befin xeyi` xaca dhlgd e`x: Columbus 

Capital Corporationâãéøàì÷ úöåá÷î ', úåéùòú øåë áò"î ,d zeyxmiiwqrd milabd ,

 meqxt3001322) 1998 .(mle` , zeknq z` dcind lr xzi daigxn ef zepyxt ik d`xp

dpennd .lekd zelkk , awr zxxerzn mi`pza eze` zepzdl e` befinl cbpzdl zeknqd

mieqn spra zexgza zizernyn dribtl xiaq yyg .jkitl ,"levip " befind ly exeyi`

 ick"biydl "pz mdilr rityn befindy dl`n mixg` mitpr zeizexgz mixtynd mi`

 sirq zilkzn bxeg21wegl  , eze` zepzdl e` befinl cbpzdl dpennd z` jinqnd

mi`pza. 

87   riwx` oia befin xy`l oken did `edy xidvd dpennd ik dpexg`l mqxet gex dze`a

lr l`l ,xii`xyi oial mpia elit` e` ,alae lr l` oia dlertd iteziy elheaiy c

zexf dterz zexag oial .xepn qcd e`x ," riwx`l lr l` oia befind xy`i mexhy

zexf zexag mr zeqih ixign me`iz wiqtz lr l`y i`pza" ,ñáåìâ 13.1.2004.  i`pz mb

mi`pza befin zepzdl dpennd zeknq ly xzei dagxd zepyxtd lr jnzqn df :hia le

 mze`a zexgzl mexzi zexf zexagl zeil`xyi dterz zexag oia dlertd iteziy

zeil`xyid zexagd oia befinn drxl mirtyend miweey , z` zigtdl ick ea oi` j`

envr df befina dpenhd zexgza dribtd. 
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)` ( oicd zia d`x ,dpennd ly dipt it lr , xiaq yyg miiw ik
zexag befinn d`vezk ik ,df weg ze`xedl cebipa dyrpy ,

`a rbtiz xeaivd rbtii e` spr eze`a zexgzd izernyn ote
 sirqa xen`k21 , zexagd ly ozcxtd lr zeevl `ed i`yx

ebfeny. 

)a (  ezencwl avnd zxfgd ly jxca `dz ebfeny zexagd zcxtd
sebl zeipndn wlg zxard ly jxca e` ,ozxiga itl , epi`y

odl xeyw ,g exarei dil` ztqep dnxit znwd e` iqkpn wl
oicd zial d`xizy zxg` jxc lka e` zexagd... 

 

ceakd lk mr ,oicd zia zcnr lr wleg ip` o`k mb . dcxtdl oicd zia zeknq
xeq`d befind zcxtdl wxe j` zrbep , onyitÎoe`xa ly dxwna xeq`d befinde

ziaiqtd drwydd `ed .ok lr , lr zeevl leki oicd ziay dcigid dwqrd
a ziaiqtd drwydd zwqr `ed dlehi– okl mcew zniiw dziidy drtydd `le 

zepexg` zerici lr onyitÎoe`xal. 

 `l hily ici lr ziaiqt drwyd iptn micgeind zeyygd day ztqep dyxt
Îa llk ly dwfgdd xeyt` `ed iehia elaiw11% oieeld zxag zeipnn DBS.88 

i`y zexnl dxyte` ef dwfgd.ic.ia ,llka dcivn zhleyy , epnfa dhly
laza mb oitiwra .laz ,recik , dziid)dly oeikfd `eyp miicrlad minegza (

 ly dcigid dxgzndDBSzivexrÎaxd difialhd megza  . zeced dxye` dwfgdd
 xevil llk zxag ly zeghadl"zeipiq zeneg "i` ly drtyd erpniy.ic.ia .

 zelirt lrDBS.89` mle ,oaenk , mb miphw `l ziaiqt drwydn zeyygd
 drvea da dnxitd zelirt lr rityz `l ik dgihan driwynd dnxitdyk

drwydd .mpn` ,i`y meyn.ic.oitiwra wx llka dhly gezit ia , ly dwlg
i`.ic.Îa gezit iaDBSÎn zegt dyrnl did 7%.90z`f mr  , xaecny xekfl yi

 lr ziaiqt drwydahily ici :i`.ic.ia ,laza oitiwra dhlyy , driwyd
laz ly dxgzna oitiwra .ok lr ,i` ly wlgdy lkk.ic. ohw laz igeexa ia

xzei ,i` wiprz jk.ic. dzwfgd lr xzei lecb lwyn ia)llk jxc (aDBS .

 

88 "mildpnd z` ldpn in" ,ñáåìâ 7.3.1999. 

89 my ,e`cpl it` oke ,"rbn miietvÎd zeveaw oia befinl miDBS zeawra llke wfa ly 

odiakxd zliqt" ,ñáåìâ 21.12.1998. 

90 z`f ,i`y meyn.ic.dwifgd gezit ia ,dcivn ,63.6%llkn  , dwifgdy `id llke11%Îa 

DBS.ok enk  ,lirl oievy itk , igeex lr zexgzd zrtyd daeygDBS ziqgi 

 laz igeex lr dzrtydl–` wx `le envr dwfgdd feg .m` ,oiiprd zeaiqpa , zexgz

laz igeex lr daehl zizernyn drityn laz cvn ziaiqxb` , `l ote`a drityne

 igeex lr izernynDBS – ziqgi dphw drwydd ly dzrtyd. 
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ok` ,i` ly dwlg.ic.wqca gezit ia" y)laz ly dxiyid dhilyd dzidy ( did
54%,91lge wqc ly dw" did laza y48%.92ok lr  ,i` ly dwlg.ic. gezit ia

 wx did laz igeexa54%X48%=25% .m`zda ,Îd zernyn7% yiy elld 
i`l.ic. igeexa gezit iaDBS ,zizexgz dpigan ,dnk it dlecb dziid .

aexiwa , dxgzna hilyd zwfgd oia qgid `ed aeygy dn lirl xen`ky oeeikn
d zwfgdlhley `ed day dxaga hily , ly izexgzÎihp`d hwt`d7% dl` 

 ly dxiyi drwyd ly hwt`l xzei dnec7% iwlg 25% ,Îk mdy28% , laz ly
ÎaDBS. 

 m` mb zexgza rebtl dlelr dxgzna drwyd ik yygl mieqn sqep xekf`
 oiipra dpennd zhlgda dievn dxgznd eze` lr dhilya deeln dppi` íé

éèúñ.93qihz mi zetzeya dwqr ef dyxt  , len irah fbe htp iyetiga dwqry
l`xyi zpicn iteg .xeagl eywia df mfina ,xzid oia , zeifkxn zexag izy

l`xyia dibxp`d weya ,lnxkd zipxb zveawe wlc zveaw , zxaga zhleyd
ra l`xyi lepeq"n .iid lnxkd zipxb eitl xcqd did dpennd ipta dxen` dz

 wifgdl15%mfindn  , wlc zveaw45%Îe Samedan)  igeciwa dgnznd xf cib`z
irah fbe htp (40% .dpennd , z` lawl jxevd on xeht xcqdl wiprdl eaxqa

laek xcqdl oicd zia xeyi` , irah fby jka xzid oia ezhlgd z` wnip
xgzn e` mixgzn zeidl micizr miizxeqn wlc ixvene iweya miil`ivphet mi

dibxp`d .jkitl , zetzey igeexn izernyn wlga lnxkd zipxb ly dwfgd
qihzÎmi ,irahd fbd megza zlretd , zexgzdl lepeq ivixnz z` oqxl dleki

qihzÎmia ,cizra ,dl` miweeya.94
 

zepaxck milin o`k cr ;z`f mr ,izrcl , xaca dpaezd zagxdn xdfidl yi
 hwt`dmitqep minegz l` ziaiqt drwyd ly izexgzÎihp`d ,xzei mixet` .

 xehtd oznÎi`l xen`d wenipd lr sqep– mia lnxkd zipxb zrwyd eitly 
 xzei miizxeqn wlc ixven oial irah fb oia zil`ivphetd zexgza rbtz qihz

–xehtd oznÎi`l sqep wenip did  ,eyn ilklk qxhpi` ik yygd `ede ly sz
 zipxb oial wlc oia zexgza rbtz qihz mi zetzeya lnxkd zipxb lye wlc

lnxkd ,lepeq zhily ,mnvr miizxeqnd wlcd iweeya.95 dpennd xfrp o`k mb 

 

91 ixetiv il` ,"mihp`wxd ly ledipd ikiqp" ,ñáåìâ 9.7.1998. 

92 ely iy ,"hwyd wprd" ,ñáåìâ 6.7.2000. 

93  sirq itl laek xcqd xeyi`n xeht oznÎi` oiipra dhlgd14miiwqrd milabdd wegl  ,

nyzd"Îg1988 ,òá úåò÷ùä ìîøëä úéðøâ Îñéèú íé íæéî"î ,miiwqrd milabdd zeyx ,

 meqxt3008959) 2000.( 

94 my e`x , dwqta5.2. 

95 my e`x , dwqta5.3.1. 
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ziaiqt drwyd ly izexgzÎihp`d hwt`d xaca dpaeza dxe`kl,96  izrcl mle`
df xywda ef dpaez zlgdl dwcvd oi`. 

` dxgzn xy`k'a dxgzn igeexa szzyn  ,'` dxgzn ' zexgzdl lelr ok`
iaiqxb` zegt ote`a ,ezrwyd ly dkxra rbtz ziaiqxb` zexgzy meyn .

mle` ,` dxgznl m`y eil`n oaen df oi` llk 'a dxgznle ' zetzeya zewfgd
mixgzn md ea sprd on dpeyd spra zlretd , dfa df zexgzdl mdivixnz if`

epqexi.lekd zelkk  , didz `l xzeia iaiqxb` ote`a df mr df exgzi m` mb
zlretd zetzeya mdizewfgd lr zilklk drtyd jkl ,pd dgpdd it lr"l ,

ixnbl xg` weya .jk m` , zqqean eizeyyg z` dpennd qqia dilry dpaezd
zxg` dixe`z lr ,l zrbepd"ziccd dwif "l e`"zepn`p iqgi "itzey oia m

mixgzn md mday miweeya dfa df rebtl eyygiy.97zegt dcg dpaez idef  ,
mitexv miilklk milka dxiaqdl xzei dywy , izexgz ihp`dÎhwt`d enk `ly
weyd eze`a mixgzn oia ziaiqt drwyd ly. 

a minelbd miizexgzd zeyygd ly oiiprn meyiiäàååìä `evnl ozip dxgznl 
d xeyi`l mi`pzazepezir oihipen oia befin ,onyit zveaw zhilyay , oial

adf ieew zine`lpiad zxeywzd zxag . yxc xen`d befind xeyi`l i`pzk
dbxcda xhtidl onyit zveawn dpennd ,miizpy jyna ,b`n" wxa zxag ly g

zxeywz izexiy ,adf ieewa dxgznd.98 daeb iabl mipezp dhlgda miniiw `l 
eelddwxal onyit zveaw dpzpy d` , weyk ifekix weya ik wtq oi` mle`

zeine`lpiad zegiyd , ivixnz z` oqxl dlelr dxgznl zizernyn d`eeld
miielb e` miienq milhxw lr lwdle iaiqxb` ote`a zexgzdl deelnd , m` `l`

 aegd ieqikl zewitqne zewven zegeha zeniiw–t `l `ed mby oiipr  hxe
dxen`d dhlgda . `l dzyrp d`eelddy `id ef d`eeldl ztqep zpiiprn dpekz

adf ieew ly icizrd hilyd ici lr `l` dnvr adf ieew ici lr ,onyit .
` wxta gezipl m`zda.3hily ici lr ziaiqt drwyd zece` lirl  , lkk

xzei ohw adf ieewa onyit ly wlgdy ,izexgzÎihp`d hwt`d jk d`eeldd ly 

 

96  my e`x , zexrda74Î73d hqwhde odil` deelp. 

97 n raepd yygdn miraep yyg eze`l mitqep miripn minxebäèéìù mixgzn oia ztzeyn 

zetzeyd ly dl`n mixg` mitpra zlretd zetzeya , milelr mixgzndy dcaerdne

 md mday miweeya miizexgzd mixhnxtd zece` lhxw jxevl zetzeyd z` lvpl

 mixgzn)my , ze`wqta5.3.2 ,5.3.3 .( ef dxrdae hqwha miaewpd dl` oirn zeyyg

dpennd ly zexg` zehlgda mb iehia mi`ven , xeht oznÎi` lr dpennd zhlgd oebk

laek xcqdl oicd zia xeyi`n:ïåëéúä çøæîä úéâøðà  ,miiwqrd milabdd zeyx , meqxt

3001385 )1997( , oiipra dhlgdeColumbus Capital Corporation,  dxrd89lirl  .

 miiwqrd milabdd illk ly mzlegzl mi`pza minlebn minec zeyyg) beq xeht

mitzeyn minfinl( ,dqyz"Î`2001 , sirq xwirae3)`)(1.( 

98  dxrd e`x4lirl . 
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xzei lecb ,onyity meyn ,adf ieewa dhilyd ick jez , xzei lecb lwyn wipri
dl ozpy d`eeldd zenca wxaa ely miqxhpi`l. 

seqal ,oelii`l edil` zveaw oia befind xeyi`l dpennd zhlgda , dgivpdy
 ly zewfgd yi edil` dnlyl eay avn38%qwiptd zeipnn  ,il`a dxgznd ed

gehial dxag ,ra zewfg` edil`le" yi n36% dxag oelii` ly zeipnd oedn 
gehial ,y i`pza xye` oelii` mr befindúòôùä qwiptd zelirt lr edil` 

zlaben `dz oelii` zelirte , izexgzÎihp`d hwt`dn zhlgen zenlrzd dziide
 edil` zetzzyd lyéçååøáoelii`e qwiptd  .aecn o`k mb lr ziaiqt drwyda x

hily ici , edil`a hleyy in ly od oelii`ae qwiptda zexen`d zewfgdd ixdy
gehial dxag .dcaerd ,lynl ,ra zewfg` edil`ly" wx eid n74% zeipndn 

 lwyn ewiprd edil`e zewfg` edil`y jk lr driavn gehial dxag edil` ly
gznd zexaga mzwfgdl dncpyn xzei axzex. 

zillk , `l llky mixgzn oia zeiaiqt zerwyd l`xyia zeniiwy dnec
xbz mdilr e`xw , miitivtq miweey lr gewitd xeyina oia– wey oebk 

 zxeywzd–miiwqrd milabdd xeyina oiae  .jk ,lynl , ykx ine`l wpa9.9% 
zxeywz milret zeipnn ,a axern ine`l wpa dyrp dwqrd zeawrae miizy

 uexr ly zeipiikfd yely jezn2 .z`f ,Îa ok iptl wifgd xak ine`ly meyn
20%zywn  ,pd dwq ¦rd zeawrae" zyxa dtiwr dwfgd mb wifgd l– ixdy 

 zxeywz milretl27%zyx zeipnn .99 zpzep zywa ine`l ly dwfgdd m` 
zyw zelirt lr drtyd zleki ine`ll , lr ziaiqt drwyda xaecn hily ici

xeng zil`ivphet `edy beqn :a xaecn"hily " wx wifgnd20% dnxitdn 
ezhilyay .mpn` , z` dfk dxwna lewyl ozip dlewlúãéî ine`l ly dhilyd 

zywa : zyw zelirt ly xzei xv mexhwtqa z`hazne xzei dphw `idy lkk
weya , yygd ohw jk–mlrp `l `ed ik m` . 

k ly dwfgdd mb miitp– riwx` zhily – `ll miizpia dxar lr l`a 
zixehlebx zeaxrzd .zn` , mifeg` ly `id dwfgdd df xn`n ly ezaizk alya

 miccea)Îk5%( ;z`f mr ,hily ici lr drwyda o`k mb xaecn . wx miitpkl
75%riwx`a  , ly `ed lr l`a dly qxhpi`d lr miitpk miyzy lwynd okle

În xzei5%.lr l`a miitpk zwfgd ly zicizr dlcbd  , yenin ici lr oebk
 ickl dwfgdd zlcbdl dzr xak zniiwd divte`d15%xzei s` e`  , mb enk

riwx`a miitpk ly dwlg lelic ,yygd z` exingi ,dwical miie`xe . z`f
 iteziya miieexe miifekix md l`xyia dterzd iweyy dcaerd rwx lr xwira

rtmixgzn oia dle. 

 

99 b e`x'uln ice ," zxiknl dwqird wecai xencz9.9% wpal zxeywz milret zeipnn 

ine`l" , ñáåìâ23.9.1999. 
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ok m` , oia ziaiqt drwydl miiwqrd milabdd zeyx ly qgidy mkql ozip
icn lwn aexl `ed mixgzn .mpn` ,onyit zwfgd ly oecpd dxwna , ieew hily

adf ,zxeywz izexiy wxaa ,dlek dwfgddn xhtidl onyit yxcp , `l z`f j`
 ipic ly dxtdk dnvr dwfgdd zxiwg zxbqna i`pzk `l` miiwqrd milabdd

adf ieew oial epia befin xeyi`l . mi oiipra zxkfpd dpennd zhlgd mb mpn`
 ly dwfgda daxrzdy jka dywep dyib dhwp qihz15% mixgzn oia 

 miil`ivphet)wlcd megza dnxite fbd megza dnxit( ,j` ,xen`k , miwenip eid
ef zeaxrzdl mitqep ,xrdl dywemlwyn did dn ji .ok enk , dhlgdd hrnl

qihz mi oiipra dxen`d , dxin` zniiw `l dpennd ly zeiaihxte`d zehlgda
 envr ipta laek xcqd xcba zeidl dieyr ziaiqt drwyd ik dxexa ziaihifet

befin deedn `l `id oday zeaiqpa mb .seqal , daiwr zenlrzd zniiw
l`xyia uetpd dxwndnhily ici lr ziaiqt drwyd ly  , epi`xdy zexnl

zcgein al zneyz yxec df dxwny ,` wxta ephxity itk.3lirl . 

 

 סיכו�. ג

 ly ogekle zihqilhxw zebdpzdl micrene miifekix md l`xyia miax miweey
mixign zelrdl zenxit .ok enk , dcina `ed l`xyia zenxit lr zelrad dpan

kix dax mipxvpewa zehley zegtyn ly ziqgi dphw dveawy ef dpigan ife
miax mitpra milretd , zetzzyd jxc lr oiae zexaga dhily jxc lr oia

zexag igeexa . miiwqrd milabdd ipic lry jkl `ian df izcaer sexiv
 melbd zexgza dribtl yygd z` y`x caeka lewyl mze` mitke`de l`xyia

ydamixgzn oia ziaiqt drw ,miihxwpew mixwna df yyg ly ezeniyii z`e. 

o`k ccvn ippi`y xnel xzenl ,dlilg , zerwyd ly zihnehe` dliqta
mixgzn oia zeiaiqt ,xen`k miifekix miweeya s` ;etebl dxwn lk . zcin

drwydd daeba `l` weyd ly ezeifekixa wx `l dielz zexgza dribtd ,
nda eriwydy dnxitde driwynd dnxitd zedi ,mdixgzn ly mwfege mzedine .

efn dxzi : lr ziaiqt drwyd ly xeyi`l milewiy eidi oezp dxwna ik okzii
miiwqr milabdl oicd zia ici , ly milewiyn milaek mixcqd xy`l jnqend
 sirq it lr xeaivd zaeh9wegl  ,ly zexgza dzribt m` mb drwydd 

zizernyn ziaiqtd .daega zpneh dppi` `cixb ziaiqt drwydy cera ,oaenk ,
mia`yn lr ztzeyn dhilya mixeywd xeaivl zepexzi , zepexzi miniiwy okzii

weyd jeza lretd riwynl dticr divnxetpi` oebk mixg` mibeqn miizxag ,
mixgzn mby gewll wtq oia mfipehxete` zripndnecke dfa dfa  . zepexzi

 md mday miihxwpewd mixwna xzei winrn gezipe dwical miie`x dl` oirn
mixxerzn. 


