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I. Introduction

Refugees invoke international law as a basis for their demands to return to his or her home, to regain possession of their property, and – alternatively or cumulatively – to receive compensation for loss, damage and suffering. In the context of the Palestinian refugees, the argument is based on three different legal bases. One is the UN General Assembly Resolution 194 of 11 December 1948. The second is general international human rights law, in particular the 1966 Covenant on Civil and Political Rights. Finally, the argument finds support in international precedent.   This paper does not aim to contribute to this debate.
 Instead, it sets out to explore the possible modalities for resolving the refugees’ claims for compensation. It assumes a number of assumption as the basis for its analysis. The first assumption is that international law empowers the negotiating parties to reach an agreement that will encompass all outstanding individual claims. Instead of an individual right of each Palestinian refugee, or any refugee, to return, international law recognizes the full authority of the relevant governments (including those representing the refugees) to reach any compromise they deem to be just and appropriate. In other words, the paper envisions a comprehensive agreement that precludes individual refugees from seeking legal remedies not through the procedures outlined in the agreement.
 Moreover, the paper is based on the assumption that compensation, rather than return or repossession of property, will be the main, if not the only, remedy available for the refugees. As a result, arrangement will not include mechanisms for affecting refugees’ return, or securing their integration into the local population.
 Finally, the paper discusses only the claims of the Palestinian refugees. This does not suggest that there are also other, Jewish refugees whose claims merit attention.
 The paper, however, mentions the possibility of offsetting claims of Arab and Jewish refugees. Part II discusses substantive law, Part III focuses on the procedure. Part IV concludes.

II. The Refugees’ Right to Compensation of Property Losses
(1) General International Law


This Part examines the standards that are recognized under international law for compensating refugees for their property losses.
 The principle that refugees are entitled to compensation for their lost property is increasingly gaining recognition in international law.  This principle now applies not only to aliens' property but also to citizens fleeing from their own state. Principle 4 of the International Law Association's 1992 Cairo Declaration of Principles of International Law on Compensation to Refugees, which aims at reflecting customary international law, declares that "[a] State is obligated to compensate its own nationals forced to leave their homes to the same extent as it is obligated by international law to compensate an alien."
 


A different question relates to the appropriate standard of compensation.  The general debate over the legal standard of compensation for expropriation of aliens' property is well known.  This debate draws upon United Nations General Assembly resolutions, judicial decisions, bilateral investment treaties and even lump sum agreements. In the context of refugees' right to compensation, there is no coherent practice to support any unambiguous conclusion as to the lawful standard of compensation. The majority of instruments that mention compensation for refugees' property do not elaborate on this issue.


Generally, there are two notions of full compensation for damages. The Permanent Court of International Justice (PCIJ, the precursor of today’s International Court of Justice) set forth two standards in its famous 1929 judgment of in case of Chorzow Factory
: for takings or other acts which are illegal under international law, the "payment of a sum corresponding to the value which a restitution in kind would bear;" whereas for other takings which are not illegal, "the value of the undertaking at the moment of dispossession, plus interest to the day of payment."
 Yet, in the specific context of refugees, these standards are not suitable. Both standards of full compensation raise difficulties in cases of mass transfer of population, especially when long time has elapsed.  The current value of the property may be influenced by investments, both public and private, that may have increased or decreased its value.  At the same time, the historic value of the property could be difficult to ascertain.  Moreover, full compensation could drain the resources of the state, or inundate the economies where the refugees reside,
 and create instability during a delicate transitional period.
  Furthermore, such refugees may be better compensated by supplying them with decent dwellings, medical facilities and educational institutions, rather than by cash money they cannot use or invest.


And indeed, international law has to offer for this type of property loss a different standard for compensation, that of adequate compensation.  In 1981, the General Assembly of the United Nations articulated the right "of those who do not wish to return to receive adequate compensation."
  This principle of adequate compensation was subsequently approved by the United Nations Group of Governmental Experts on International Co-operation to Avert New Flows of Refugees, and reaffirmed by the General Assembly.
  A similarly nuanced formula is found in the Dayton Accords of 1995 concerning Bosnia, whose Annex 7 (“Agreement on Refugees and Displaced Persons”) mentions “just compensation in lieu of return.”
 


Note that the “Annan Plan” for resolving the Cyprus conflict, from April 1, 2003, gives a more specific standard for compensation for abandoned property, namely “full and effective compensation on the basis of value at the time of dispossession adjusted to reflect appreciation of property values in comparable locations.”
 On the other hand, the plan envisions payment by government bonds guaranteed by the federal government and redeemable after 10 or 15 years.


In light of similar considerations, the German Federal Constitutional Court intimated in its “Land Reform” decision of 1991 that the standard of compensation for property expropriated between 1945 to 1949 in the former GDR need not be at full market value, and a lesser amount would be permissible under the German Basic Law.
 


The more fuzzy principles of "adequate” or “just” compensation seem more appropriate than the Chorzow Factory formulae in cases of mass relocation and abandonment of property.  It calls for an ad-hoc appraisal of the various interests and constraints involved.
At times, this principle could mean more than the historic value (plus interest) but less than the full current market value; at other times, when rehabilitation of refugees require more funds than the value of their abandoned property, "adequate” or “just” compensation might mean more than the full value of the property. These principles are not just backward looking; they are also, and not less importantly, forward looking.


In contrast to the widely shared principle that compensation for refugees’ property is due, the practice in the many cases of mass relocation of populations throughout the twentieth century leaves much to be desired. Bilateral agreements on population exchanges, between Bulgaria and Greece (1919), between Greece and Turkey (1923), and between India and Pakistan (1947), provided procedures for compensating the refugees for their lost property.  The Bulgarian-Greek and Greek-Turkish agreements contained detailed mechanisms for assessing the value of property and for calculating the amount of compensation. Bulgaria and Greece did pay some compensation for property left in their countries, yet the Greek-Turkish arrangement proved too difficult to implement.  After lengthy negotiations, the sides agreed in 1930 to settle the question of refugees' property by the assumption by each state of the property rights in refugee property left in its jurisdiction, and by the setting-off of all claims for compensation, which left Greece liable for a lump-sum payment of 425,000 pounds sterling. India and Pakistan also agreed on a system of compensation, but disagreements over the actual appraisal of property, as well as political difficulties, frustrated its implementation.  


Compensation in lieu of repossession of property is viewed as an alternative in the international efforts to resolve the refugees’ problem in both Bosnia and Cyprus. UN initiatives to resolve the Cypriot refugees’ claims and counterclaims emphasize compensation as the preferred alternative, and offer a procedure for processing claims. The 1995 Dayton Accords provide a general framework for compensating refugees who would prefer it to repossession of property.

(2) International Law and the Palestinian Refugees

UN General Assembly Resolution 194 of 11 December 1948, 
 provides in Section 11:

[The UNGA] Resolves that the refugees wishing to return to their homes and live at peace with their neighbours should be permitted to do so at the earliest practicable date, and that compensation should be paid for the property of those choosing not to return and for loss of or damage to property which, under principles of international law or in equity, should be made good by the Governments or authorities responsible;

In the context of compensation, this Resolution is important for two reasons. First, it is equivocal (“compensation should be paid … for loss ...  which, under principles of international law or in equity, should be made good”) on the measure of compensation.  The Report of the United Nations Mediator Count Bernadotte, which served as the basis for this Resoluion, mentioned the “payment of adequate compensation.”
 Second, the Resolution refers to “loss of or damage to property,” instead of simply “property” in the Bernadotte report. These discrepancies between the Resolution and the report, which follow similar discrepancies in the attitude towards the demand for physical return,
 indicates that the framers of this resolution wanted to avoid the clear standard of “full” compensation, and to limit the potential heads of damages for property. This interpretation of Resolution 194 is fully in line with general international law as outlined in section (1) above.

III. Procedures for Processing Refugees’ Claims for Compensation 

(1) General International Law and Practice

 
As the too many failures to compensate refugees demonstrate, carefully designed procedures for the processing of claims to compensation are the key to providing an effective compensation scheme. Past international practice provides a number of compensation schemes as possible prototypes for situations of mass abandonment of private property.  The important variables are the processes through which private persons may prove their claims (to a national or to an international institution) and the methods of payments (a direct payment by one state to the claimant, or an indirect payment to the claimant’s government or to an international institution).  An examination of past and existing mechanisms (in this section) will help to identify the most appropriate method in the Israeli-Palestinian context (in section (2) below).

International Claims Tribunals


International claims tribunals provide a forum for adjudication of claims brought by individuals (and states) against states. These tribunals are based on international agreements.  With a few exceptions, international claims tribunals were in fact imposed after wars by victorious powers on their defeated enemies who conceded their infringement of international law.  The agreements establishing such tribunals reflected the unequal power positions between the parties by explicitly or implicitly excluding the opportunity of citizens of the defeated state to bring claims. 


Starting with the Jay Treaty of 1794 between the United States and Britain, and until World War II, states often resorted to international claims tribunals to settle disputes, many of them dealing with takings of alien property. Since that war, however, this practice has virtually stopped, as lump sum agreements became increasingly favored. In fact, with the exception of a few tribunals established under post World War II peace treaties, in the last five decades only one such tribunal -- the Iran-U.S. Claims Tribunal – was established.  The primary reason cited for the sharp decrease in the number of international claims tribunal was the slow and inefficient procedure before these institutions.


The Iran-U.S. Claims Tribunal was established in 1981 as part of the settlement of the crisis in the relations between the two countries, which had started with the seizure of the US embassy in Tehran, to which the US responded inter alia by the freezing of Iranian assets situated in the US.  About 4,000 claims were filed with the tribunal. The tribunal is commended for its successful adjudication of commercial disputes between the US governmental agencies and private firms vis-a-vis Iran. By the end of 1994, the great majority of the large commercial disputes was resolved, either through awards issued by the tribunal or by agreed settlements. One may assume that many of these settlements would not have been attained but for the availability of the tribunal and the standards it set.  The tribunal did experience some delay in its work, partially due to delay tactics of the Iranian side. 


When assessing the feasibility of establishing a similar tribunal to deal with property claims of individuals in the Israeli-Palestinian context, the success of the tribunal in resolving commercial disputes is largely irrelevant.  For our purposes, the most telling observation is the tribunal's failure to settle satisfactorily the claims of private US citizens who had left or had been expelled from Iran as a result of the Islamic revolution.  Out of about 40,000 US citizens who had fled Iran between November 1978 and February 1979, only 1,500 (less than 4%) have actually filed claims against Iran. Until 1990 (nine years after the beginning of the tribunal's activity) only six of these claims were adjudicated, and damages were awarded in only one case. In view of this failure, in 1990 the two governments concluded a lump sum agreement concerning these individual claims, following which these claims are to be relegated to the US Foreign Claims Settlement Commission.


The difficulties that hindered the filing of damages claims by the rest 96% of U.S. citizens who had left Iran may be attributed to the high costs involved in complex international legal proceedings.  One may assume that similar difficulties would influence also, and to a greater extent, most of the refugees seeking compensation.  The decision to change the venue for the individual claims may reflect an understanding that an international forum for dispute resolution is less suitable that an internal one, when private individuals are concerned.  In addition, the specific difficulties in ascertaining the merits of private claims of refugees after mass relocation and perhaps loss of documentation would prolong indefinitely the work of such a tribunal that would have to handle hundreds of thousands of claims. In light of the magnitude and the complexity of refugees’ claims, and the need to achieve early settlement so as not to delay the rehabilitation efforts, the model of the Iran-U.S. Claims Tribunal is not suitable.

Lump-Sum Agreements 


Such agreements usually include a payment of a fixed sum by one state to the other. The recipient can in turn establish through domestic legislation a national claims commission to adjudicate private claims for shares of the sum received. Richard Lillich and Burns Weston examined a total of 168 lump sum agreements concluded between 1945 and 1988. They observed that "in the last 40 years this procedural device has become, without doubt, the paramount vehicle for settling international claims."
  There are clear advantages to lump sum agreements, for both states.  For the claimant state this agreement offers prompt payment, less costly procedures for distributing the funds domestically, control over these procedures, and hence more power for domestic politicians.  For the paying state the benefits include a final sum, a final release of obligations, usually without admitting responsibility, and without the high costs of an international tribunal.  The lump sum agreement removes tensions in the bilateral relations of the two countries linked to the issue of compensation, and facilitates quick return to normal relations. The difficulties in verifying the individual claims are relegated to the national level.  National claims commissions face a large number of claims that involve complex questions of facts and law.  


Such lump-sum agreements seem to be best suited to solve large-scale disputes following mass population transfers.  Indeed, as will be noted in the following section, such a plan was suggested already in 1951 by the U.N. Conciliation Commission for Palestine (CCP) with respect to the Middle East refugees. The idea of a lump-sum agreement was suggested by the UN also in the Cypriot context. This was the idea behind UN Secretary General Dr. Boutros-Ghali’s 1992 proposal for the resolution of the Cypriot refugees’ claims.

 This plan envisaged a very limited scope of actual return of refugees, and instead resettlement of most in the areas in which they reside. Since most of the owners decline or are prevented from returning and repossessing their property, the plan saw the two representative institutions of the two communities sell to the other or exchange title of all refugee property under their respective jurisdictions. Following this global exchange of properties, each authority uses the funds it obtained, or the property it acquired, through this bilateral exchange, to satisfy the claims of the refugees under its control for compensation or for property ownership. 


One of the major drawbacks of lump sum agreements (from the point of view of individual citizens) lies with the domestic disbursement of the funds. Typically, such agreements leave to each government to decide on the modalities of the domestic process of indemnifying the citizens. Without attention to this process, individuals may ultimately remain uncompensated.

International or Bilateral Institutions for Processing Claims for Compensation


During the 1990s, two innovative mechanisms were established to settle claims on a large scale. They combine some of the ideas already mentioned but offer innovative ways to deal with some of the problems encountered in previous efforts, such as backlog of claim, difficulties in assessing damages, and lack of transparency.

The United Nations Compensation Commission,
 established in 1991 to deal with claims against Iraq stemming from its invasion and occupation of Kuwait, resembles the post war international claims tribunals in one perspective: it presupposes the responsibility of the defeated state, in this case Iraq's, for war-related property damages, and does not provide access to Iraqi claims against Iraq or against the allied coalition forces. In view of the continuing confrontation between the Iraqi government and the U.N. Security Council, an agreement on Iraq's payment of compensation could not be reached.  The prospects of large volume of claims against Iraq, and the generally unsatisfactory experience with international claims tribunals, necessitated fresh thinking over the design of an institution that could process efficiently a large number of claims. In essence, the idea behind this commission is to combine elements from both international claims commissions and national commissions (commissions that some states have established to allocate funds obtained through lump sum agreements). 


The U.N. commission does not deal directly with individual petitions. Governments collect and submit their citizens’ and residents' claims before the Commission. The Commission may decide in the initial stages to allocate funds to each government, in respect of its consolidated claim and according to the available funds at its disposal. It is probably expected that the governments in turn would establish procedures to distribute these amounts to their nationals. The states are responsible for establishing mechanisms that would allow a fair and efficient distribution of the compensation awards in time limits that were set by commission. If a country fails to do so, the commission may decide not to allocate further funds to this country. 


To overcome evidentiary problems and ensure swift response to personal suffering, the Governing Council of the Commission decided to give priority to individual claimants in both the processing and the payment of claims. Specifically, the Council decided to expedite and treat on an urgent basis the resolution of claims of individuals who were forced to leave Iraq or Kuwait (category "A"); the claims of those who suffered serious personal injuries or whose spouse, child or parent died (category "B"); and the claims of those who suffered personal losses of up to US$100,000 (category "C").

Given the large numbers of claims in categories "A" and "C", the relatively small amount of compensation sought by each claimant and the acceptance by Iraq of legal responsibility for damage arising directly from its invasion of Kuwait, a detailed individual review of these urgent individual claims was neither warranted nor feasible. To deal with these claims in an efficient, fair and impartial manner, the Commission employed a variety of techniques for processing claims, including computerized matching of claims and verification information, sampling, individual review and, for some loss elements in category "C", statistical modeling. Category "B" claims, on the other hand, being relatively few in number, allowed the panel concerned to resolve them largely through a claim-by-claim review. 


Fixed payments of $2,500 backed by "simple documentation" were provided for departure from Iraq or Kuwait, serious personal injury, or the death of a family member. Above these sums, individuals could claim their actual losses, the Commission giving "expedited priority" to claims up to $100,000 per person, and requiring "a lesser degree of documentary evidence" for smaller claims, below $20,000.

During a decade the commission processed nearly all of the 2.6 million claims that were filed and compensated more than 1.5 million of those claims in the total amount of 35 billion USD (of which 12 billion were already paid to claimants).  The category "A" and category "B" claims and most of the category "C" claims have been fully processed and successful claimants have already received partial or full payment of their claims in these categories.
 The main focus in processing claims is now on the larger individual claims (category "D" – more than US$100,000), the claims by corporations (category "E") and the claims by governments and international organizations (category "F") which are more complex and seek large amounts of compensation. The amount requested by claimants in approx. 7,500 claims yet to be resolved (mainly from categories D E F) is 6 times larger than the amount of all claims that were resolved by now (200 billion USD, half of it claimed by Kuwait). 

Bosnia’s Commission for Real Property Claims of Refugees and Displaced Persons (CRPC) The parties to the Dayton Accords of 1995, The Republic of Bosnia and Herzegovina, the Federation of Bosnia and Herzegovina, and the Republika Srpska, agreed to establish a Commission to implement the provisions of the agreement relating to refugees’ return or compensation.
 On paper, this Commission is eminently suited for the task of resolving the task. Without political will and international backing, however, it is doomed to fail.

The Commission is composed of nine members, four appointed by the Federation of Bosnia and Herzegovina, two by the Republika Srpska, and three by the President of the European Court of Human Rights (who also designate the Commission’s Chairperson). The Commission may sit in panels. It may decide by a majority vote. 


The Commission has mandate to receive and decide “any claims for real property in Bosnia and Herzegovina, where the property has not voluntarily been sold or otherwise transferred since April 1, 1992, and where the claimant does not now enjoy possession of that property. Claims may be for return of the property or for just compensation in lieu of return.”
 Article XII provides the procedure for processing individual claims through determining ownership based on public records (but disregarding transfers completed under duress), and visual examination of the property for the purpose of its inspection, evaluation and assessment. Article XII(2) provides that “[a]ny person requesting the return of property who is found by the Commission to be the lawful owner of that property shall be awarded its return. Any person requesting compensation in lieu of return who is found by the Commission to be the lawful owner of that property shall be awarded just compensation as determined by the Commission.” A person who is awarded return of property has the option of leasing it instead of gaining repossession. To facilitate its work, the agreement empowers the Commission to establish fixed rates to determine the value of all real property in Bosnia and Herzegovina that is the subject of a claim before the Commission. The Commission has powers also to effect any transaction with respect to claimed property (overcoming conflicting domestic laws) and award monetary grants from a special fund, established in the Central Bank of Bosnia and Herzegovina and administered by the Commission. Noteworthy is the possibility to award claimants monetary grants or compensation bonds for the future purchase of real property.
 The idea behind these grants or bonds was to replace cash money as a way to pay for housing.

The commission issues decisions solely on the right of the claimant and makes no determination as to the subsequent rights of the current user. It investigates claims primarily through access to official land records, without public hearings.  After investigating individual claims, decisions are adopted en masse by the Commissioners at regular plenary sessions. The primary shortfall of CRPC is that its decisions are not immediately enforceable, and are dependent on implementation by the local housing offices. The High Representative under the Dayton Accords
 promulgated laws applicable in all parts of the republic so as to facilitate the implementation of the CRPC decisions.
  However, the housing office must first issue a decision on the rights of the current user of the property. Since most problems in the process stemmed from the rights of the current occupant, CRPC certificates were not viewed as adding considerable benefit to the process. In practice, officials in housing offices rarely implemented the CRPC decisions, and instead issued their own decisions that were later implemented.  In this respect CRPC served as a parallel mechanism to the system of housing offices, especially since many individuals filed claims with both.

 Although Property laws and procedures met and continue to meet with obstruction throughout the country, there has been a vast improvement in the implementation ratio of the property laws. 78% of property claims filed to the housing commissions have been resolved throughout BiH (around 177,000 claims of 227,500 that were filed),
 and it is expected that by the end of 2003 all municipalities will finalize the claims process.
 

UN Secretary General Proposed Plan for Cyprus February 26, 2003:
 UN SG Kofi Annan’s second revised plan for the resolution of the conflict in Cyprus, a plan which was endorsed by the UN Security Council,
 differed from the Dayton model in one important aspect: It envisioned only limited return and repossession. As a result, much more emphasis was devoted to the issue of compensation. Institutionally, the Dayton model of a shared “international” institution was adopted. According to the plan, “Property claims shall be received and administered by an independent, impartial Property Board, composed of an equal number of members from each constituent state, as well as non-Cypriot members. No direct dealings between individuals shall be necessary.”
 This Property Board will decide claims of “dispossessed owners who opt for compensation or whose properties are not reinstated under the property arrangements [for] full and effective compensation on the basis of value at the time of dispossession adjusted to reflect appreciation of property values in comparable locations;”(10(3)(a)) or grant title to persons in possession of properties of dispossessed owners as a result of an administrative decision, who agreed in exchange to renounce their title to a property, of similar value and in the other constituent state, of which they were dispossessed; (10(3)(b)).

As described by Annan, the plan “gives  priority  to  the  claims  of  current  users  who  have  themselves  been displaced and dispossessed of properties and allows them to obtain title in exchange for  their  property  in  the  other  part  of  the  island.  … [A] range of incentives would encourage dispossessed owners to sell, lease or exchange their  properties  or  seek  compensation. Owners whose properties were not reinstated would be compensated with bonds guaranteed by the federal government and redeemable after 10 or 15 years from a compensation fund, to be funded by the sale of properties by the property board (the concept being that no one should obtain title to a property without paying for it through exchange or in cash).
  
Observations


The precedents described in this section offer several possible models for the processing of compensation claims of Palestinian refugees. The different models can be distinguished according to the identity and powers of the decision-making institutions. These precedents offer essentially three alternatives: claims tribunals, inter-governmental lump-sum arrangements, and joint commissions. While lump-sum-based arrangements offer one alternative, one that is more controlled by the negotiating governments, the claims tribunal model offers the other, judicial, alternative. Both options define both ends of the spectrum of possible models. The joint commissions, such as in the case of Iraq, Bosnia and the proposed commission for Cyprus try to strike a middle course and open up the spectrum to more narrowly tailored alternatives. They can resemble claims tribunals by their composition and the direct processing of individual claims, but they may have wider discretion and administrative powers to effect changes in title and choice of compensation modes (bonds instead of cash, for example). They may have the authority to distinguish between different types of claims and offer different evidentiary requirements for processing them (UNCC), to effect exchange of property rights (Bosnia and Cyprus I & II), and the payment by deferred bonds (Cyprus II). This is an approach that can be further refined while for tailoring the appropriate compensation scheme for the Palestinian refugees.

 (2) The Appropriate Compensation Plan in the Israeli-Palestinian Context

Policy considerations The goals of a comprehensive compensation plan for the Palestinian refugees are several. These goals are not only backwards-looking, aiming to correct past wrongs. They are also forward-looking, as part of the effort to alleviate as soon as possible the standard of living of all refugees in the refugee camps, provide for adequate opportunities for their rehabilitation and the closure of all refugee camps. Beyond the welfare of the refugees themselves, the compensation plan must support a serious effort to establish sustainable Palestinian economy and society, and secure long-lasting peace relations with Israel. The plan must put an end to all outstanding claims of the refugees and their representative governments, and it must strive to eliminate as much as possible conflicts between the individual refugees and Israel.  These goals suggest that the compensation plan must offer in the very short run tangible benefits to all refugees in the camps, in the medium-run spur the transition of the Palestinian economy and the economies of the countries where they reside into free-market stable economies, building the necessary infrastructure that will sustain these economies in the long run. 


In other words, for the compensation scheme to succeed as part of the over all effort to respect the rights and interests of the refugees and support peace in the region, it is necessary to look beyond the claims of the individual refugee, and take into account institutional, political and social realities and constraints. These considerations necessitate a compensation scheme that focuses less on the specific claims individual refugees can present, and more on collective future goals of the society. The reference to past entitlements as the sole, or even the primary criterion for the allocation of funds suffers from major drawbacks, especially when implemented long after the relevant events have occurred.  Firstly, as detailed below, the arduous task of ascertaining private claims for abandoned property remains.  Secondly, when prompt compensation is needed to rehabilitate individuals, such a process of identification may prove both slow and insufficient.  Thirdly, if rehabilitation is the goal, then the aim of the payment, and, hence, its measure, should be prospective as well as a retroactive one. Fourthly, the need to oversee the implementation of all parts of the compensation scheme requires institutional capabilities of a well-endowed administrative agency. A judicial body designed to adjudicate individual claims is ill suited for this task. These considerations call for moving away from litigation-based model of the claims tribunals, towards more policy-oriented collectively coordinated institution based on an agreement that on the one hand sets up a commission with wide monitoring and implementing powers, and on the other hand limit the funds available to the commission to an agreed-upon conclusive sum. 

Evidentiary Concerns: One further factor why the litigation-based process should be shunned lies in the nature of the property claims of the refugees. The processing of the refugees’ claims for lost property raises many difficulties, as it requires identification of ownership and various other property rights at the time of abandonment.  In certain exceptional instances, such as rights in land registered during the British Mandate period in the land registry, individuals may be expected to be able to support their claims with ample evidence.  However, in areas where there had been no orderly system of registration, and where the substantive provisions in the property law were archaic and complicated, as was the situation in Mandatory Palestine, the identification may prove extremely difficult.  The land law in Palestine was based on antiquated Ottoman legislation.  Moreover, land registration was very sparse, and the boundaries of those plots which were registered during the Ottoman period (until 1917) were described only literally, without reference to maps.  Therefore, it is extremely difficult to locate those registered plots.  Furthermore, due to local usages of land cultivation and rules of succession, several owners jointly owned large unregistered plots, each owning only a fraction of the title. Identification of property rights and their holders is further complicated when it is sought following dozens of years of separation of the original owners from their property, especially when such a separation occurred in a time of political and military turbulence, as existed in this area, especially between the years 1947 and 1949.  Further complications in identifications may be caused by inaccurate registration of titleholders and inaccurate transliteration of Arabic and Hebrew names into the official English records.


An identification of individual claims after more than half a century will also require a factual and legal examination of all subsequent transfers of titles, both inter vivos and through successions.  The validity of title changes must be examined under internal and international law.  In cases of succession to property, the validity of such transfers of title would also need to be examined under the various laws governing such questions, namely, the laws of the newly acquired domicile or nationality of the deceased right holders.  Due to conditions of war, military occupation, and dislocation, formal requirements (for wills and contracts) are often difficult to keep, and thus transactions made without meeting the necessary requirements might not be respected nor sufficiently proven.  A further difficulty, which becomes increasingly complicated with the passage of time, is the need to appraise the value of property in 1948 and then to translate that value into current terms.  With many potential owners, co-owners, and witnesses, dispersed throughout the world, such a process may prove too slow and cumbersome.  Note that throughout such a lengthy process, the parties involved would remain preoccupied with this issue, which could well strain their relationship during a crucial period of reconciliation.  This complexity is exacerbated by the possibility that a comprehensive Arab-Israeli settlement might also involve the claims of Jews who left their property in the West Bank and Gaza, as well as in various Arab countries and became Israeli citizens before, during, or after 1948.  

The Precedent: The Compensation Commission for Palestine (CCP): Established by UN GA Resolution 194,
 this agency put forward in 1951 a scheme to settle the issue of the compensation for refugees.  This scheme had much in common with the lump sum agreements mentioned above.  According to this plan, Israel would have paid

as compensation for property abandoned by those refugees not repatriated, a global sum based upon evaluation arrived at by the Commission's refugee office; that a payment plan, taking into consideration the Government of Israel's ability to pay, be set up by a special committee of economic and financial experts to be established by a United Nations trustee through whom payment of individual claims for compensation would be made.

The CCP found the establishment of a special committee to be necessary to work out the details of the payment procedures, and probably also to overcome the problems of the representation of the refugee community.  In light of the limits of Israel's economy, the CCP suggested that Israel make piecemeal payments to the special committee over a period of many years.  Until the full payment would be made, other sources would provide that committee with funds for disbursement to the refugees.


The CCP proposal reflected, and still reflects, solid policy considerations.  It has the merit of divorcing pecuniary claims from political and nationalistic ones thus minimizing tensions both between individuals of one community with the authorities of the other community as well as between the governments themselves.  It relegates the process of ascertaining individual entitlements to the domestic phase of the settlement, which is controlled by the claimants’ own government. While the identification and quantification of each of the individual claims to property rights are extremely complex and long processes, a global inter-governmental assessment of the quantity and value of the bulk of property left by a displaced population may be more feasible. Such a global assessment can take into account Jewish property left in the West Bank and Gaza and offset it against some of the refugees’ property.
  The parties may negotiate the criteria for such assessment, deriving the necessary factual data from historical, demographic and geographical surveys.  The findings of the CCP, along with other sources (including aerial photos of the relevant periods) may prove useful in this respect.
  The assessed value of private property of the various categories may thus be a significant factor in the calculation of the lump sum payments.  However, because the applicable standard is one of "adequate compensation," this factor need not be the only, or even the decisive factor. 


Israel did not reject this specific suggestion, but added a few reservations to it. Israel declared its readiness "to contribute to the settlement of the question of compensation for Arab property abandoned in Israeli territory,"
 and suggested that concrete discussions be held on the question of evaluation, which would also take into consideration the following factors: that the Arab property had been abandoned as a result of Arab aggression in 1948; that Israel's ability to pay was affected by the Arab boycott, and the need to absorb Jewish refugees from Arab countries; that Jewish property had been abandoned in the West Bank and the Gaza Strip before and during the 1948 War; and that Jewish property had been confiscated in other Arab countries. In Israel's opinion, the "final agreement on the global amount of Israel's contribution towards compensation should put an end to the refugee problem in so far as Israel is concerned."
  The Arab side demanded prompt payment based on the "true value" of the property, on an individual basis rather than by a lump sum, and refused to link the payment of compensation with Israel's financial capacity.  In addition, the Arab states demanded payment for the value of part of the public property located in Israel (roads, railway lines etc.). These conflicting attitudes could not have been reconciled at that stage in Arab-Israeli relations.

The Status of “Host Governments”: 
In principle, the precise standards and modalities for the distribution of the compensation should be determined by each administration concerning its own population. Yet in this respect, the situation in the Arab‑Israeli conflict poses a unique challenge that did not exist in the conflicts previously discussed.  This challenge stems from the necessary interaction between the Palestinian representatives and the Arab governments in which Palestinians reside.  The approximately two and a half million Palestinian refugees are dispersed between the West Bank and the Gaza Strip (less than 40%), Jordan (less than 40%), Lebanon (more than 10%) and Syria (more than 10%).  This division may change, due to the possible return of displaced Palestinians, who left the West Bank and the Gaza Strip after 1967, to these areas. One may assume that in future negotiations, the Palestinians would demand to allow also the return of the 1948 Palestinian refugees to the territory of the Palestinian entity.  Despite a possible decrease in the number of Palestinian refugees residing in the neighboring Arab countries, as a result of such a return, one may predict that a considerable number of refugees will prefer to remain where they have resided for the last five decades.  Therefore, any arrangement for the settlement of the refugees problem involves not only the Israeli and the Palestinian sides, but also the countries in which large parts of the Palestinian refugees are to be resettled and rehabilitated.  The bilateral arrangements between Israel and the Palestinians can address only the rights and interests of the Israelis and Palestinians living in Mandatory Palestine.


The present political situation in the Middle East does not lend much support to the assumption that the concerned Arab governments would agree to entrust to a Palestinian authority the task of administering funds to the Palestinian refugees situated in their respective territories.  Any rehabilitation program for the refugees would require not only the distribution of funds to individuals, but also the initiation of public projects, such as housing projects, investments in infrastructure, and the creation of new working places.  These projects must be carried out with governmental approval and supervision.  It is expected that the governments involved would not tolerate any such activity that would not be at least coordinated with them.  This assumption is based in part on the previous experience of UNRWA, which, during the 1950s and 1960s, had to negotiate its activities and status with the Arab governments, negotiations which not always produced satisfactory results from UNRWA's point of view. On the other hand, it would be wrong to entrust the disbursement of the funds entirely in the hands of the Arab governments.  The internal political status of the Palestinian refugees in their places of residence does not fully ensure the fair representation of their interests by the governments involved.   Therefore, bilateral lump-sum agreements with the Arab states, which would allow discretion on the part of Arab governments in the disbursement of funds, do not seem appropriate.  



The drawbacks of any scheme based solely on bilateral relationships, with wide discretion concerning the internal arrangements for the allocation of funds, call for the establishment of a more elaborate mechanism that would ensure the proper representation of the interests of both Palestinian refugees and Arab governments.  Thus it is suggested that any encompassing arrangement of the refugees problem must include not only Israel and the PLO, but also the neighboring Arab states.  In addition, it should be expected that contributing states or organizations would also insist on participation in setting the criteria and procedures for the use of the funds and on monitoring their implementation.   It is therefore recommended that all the involved parties establish a special institution, which will ensure fair representation of all interest groups, to effectively supervise the allocation of funds based on the standards explored above, thus guaranteeing the successful implementation of the rehabilitation schemes for the Palestinians.

Searching the Most Appropriate Compensation Scheme: As the preceding discussion suggests, the design of a joint commission for the compensation of the refugees is quite an elaborate task. Its composition, goals, and procedures must be carefully planned at the outset. This design in itself will have to be a product of collective action by the Israeli and Palestinian government, other participating Arab “host” states, and other participating states. This design could use a few innovative tools suggested in recent years in other conflicts, such as bonds instead of cash payment, or a distinction and prioritization between different types of claims with simplified evidentiary requirements for some of them.

IV Conclusions


This paper explored the legal parameters of compensation of the Palestinian refugees. On the question of substance, the paper presented the proposition that international law recognizes the standard of “adequate” compensation, rather than “full and effective,” and that several factors are relevant when deciding what is “adequate” under the circumstances. On the question of procedure, the paper explored different models that have been either suggested or actually implemented to process property claims on a grand scale. It suggested that a joint commission should be established with procedures and powers that would enable swift and effective processing of most claims. The relevant parties that include Israel, the Palestinian, other “host” governments and the donor countries should negotiate the procedures and powers of such a commission.
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