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Inter Armas Silent Leges? National Courts and the “War on Terrorism”

Eyal Benvenisti*
I. Introduction

The “War on Terror,” declared after September 11, 2001 by western governments, will not end soon. It may continue indefinitely. Determined individuals will continue to pose threats to our democratically elected governments, making use of our technologies and open societies. While these threats may not be existential, they are palpable risks that from now on will be taken very seriously. And whereas limiting the technology flow to potential terrorists is almost impossible – simple recipes for bombs, poisons and chemical weapons are readily available on the Internet – limiting liberties and curtailing human rights seem effective, necessary, and almost costless. Indeed, such restrictive policies seem virtually costless when the threatened societies can single out “others” – foreigners, non-citizens, members of suspect minority groups – as the only targets of liberties-depriving policies. Racial profiling of people of Middle-Eastern descent for purposes of interrogations and searches, expulsion without judicial oversight of non-citizen residents, indefinite administrative detention of suspected terrorists, are only some examples of reactions taken in the wake of September 11 and under the shadow of the new war.


International human rights law provides mechanisms for adjusting certain rights and liberties to “time of public emergency which threatens the life of the nation.”
 This body of laws calls for limitations “of an exceptional and temporary nature [that] may only last as long as the life of the nation concerned is threatened.”
 National constitutions offer similar arrangements for balancing individual rights against public interests, usually a variation on what is known in Europe as the proportionality principle, or “strict scrutiny” in American constitutional law. These mechanisms put tremendous strains on domestic decision-makers, who must weigh the existence of threat to national security, or “the life of the nation,” determine the duration of that threat, and assess the effectiveness and proportionality of the limitations on specific rights. National courts, called upon to second-guess security measures, face a dual challenge: They have no institutional qualifications to gauge independently the severity of threats to national security, and they operate in a social and even cultural environment that is unsympathetic to the plight of the identified “others,” namely the ethnic, religious or national group to which the terrorists belong. The group as such becomes the enemy in public eye, or at least as the group whose members’ rights should be collectively responsible for the acts of individuals.
 Judges who refuse to accept such group-based distinctions and uphold the human rights of the individual members of those targeted groups tread on thin ice due to limited popular demand for governmental accountability in the war on terror, and thus must confront criticism for exposing the population to excessive risks.


This contribution documents the tendency of national courts to defer to the executive’s assessment of security threats in times of war, and describes the consequences of such deference. I distinguish between two types of wars. In Part II I discuss the attitude of courts during full-scale military conflicts, such as the two World Wars. In Part III I deal with an indefinite low-key struggle against terrorist threats, exploring the British and Israeli experience. This inquiry aims at assessing the prospects of judicial assertiveness or deference in treating terrorism-related limitation on individual liberties. Part IV concludes.

II. The Legacy of Wartime Decisions 


When we study law we all learn that “hard cases make bad law.” We also know that hard cases are the ones in which judicial creativity is at its utmost in adjusting existing doctrines to fit newly defined goals. Often it is the executive branch that defines these desired goals, and the judiciary hesitates to demur. As Roger Cotterrell observed, "Judges, …, as state functionaries, cannot neglect considerations of state interests and these may, on occasions, demand that doctrinal niceties be given short shrift in order to meet particular governmental emergencies.”
 Considerations of state interests are particularly weighty during wars. Decisions that balance individual rights versus public interests create hard cases, or at least they are presented as such, and they too often make bad law. The wars of the twentieth century have provided us with quite a clear legacy of wartime jurisprudence. This part examines in section (1) Anglo-American wartime judicial opinions discussing the balancing of human rights of individuals, whether citizens or residents, against security interests. In section (2) it examines the readiness of these courts to second-guess the activities of the military operating beyond the state’s borders.

(1) Balancing human rights against threats to national security


In the United States, a restrictive attitude towards civil liberties is closely associated with the two World Wars World and the early stages of the Cold War, when the threat of communism loomed large. The uncompromising constitutional commitment of the First Amendment to free speech failed to protect non-conformist views during those periods, just when such protection was needed most.
 Writing in 1919, and referring to a case arising during the World War I, Justice Oliver Wendell Holmes observed the outcome of the tension: ''When a nation is at war many things that might be said in time of peace are such a hindrance to its effort that their utterance will not be endured so long as men fight and that no Court could regard them as protected by any constitutional right.”

During World War II, the United States Supreme Court sanctioned the curfew and internment of American citizens of Japanese descent,
 and the imposition of martial law in Hawaii.
 The constitutional guarantees succumbed to “the judgment of the military authorities and of Congress that there were disloyal members of that population [of citizens of Japanese ancestry], whose number and strength could not be precisely and quickly ascertained.”
 The Court did not perceive itself capable of second-guessing the military authorities by asserting “that the war-making branches of the Government did not have ground for believing that in a critical hour such persons could not readily be isolated and separately dealt with, and constituted a menace to the national defense and safety, which demanded that prompt and adequate measures be taken to guard against it.”
 In the Japanese internment case, Justice Jackson offered a more general observation as to the limited authority of the judiciary during wars:


“In the nature of things, military decisions are not susceptible of intelligent judicial appraisal. They do not pretend to rest on evidence, but are made on information that often would not be admissible and on assumptions that could not be proved… Hence courts can never have real alternative to accepting the mere declaration of the authorities that issued the order that it was reasonably necessary from a military viewpoint.”


And Justice Black, in his dissent in the Dennis case, lamented the dilution of First Amendment guarantees by a majority bowing to the executive’s anti-Communist drive, and expressed hope that “in calmer times, when present pressures, passions and fears subside, this or some later Court will restore the First Amendment liberties to the high preferred place where they belong in a free society.”
 


In a book published in 1998 Chief Justice William H. Rehnquist approves Justice Jackson’s approach. In his view, 


“Judicial inquiry, with its restrictive rules of evidence, orientation towards resolution of factual disputes in individual cases, and long delays, is ill-suited to determine an issue such as ‘military necessity.’”

Chief Justice Rehnquist’s observations apply with equal force to the experience in the United Kingdom. The decision that epitomizes the British wartime deference to the government’s security concerns is the House of Lords decision in Liversidge vs. Anderson.
 This decision follows the similar World War I case of Rex v. Halliday,
 but has captured public attention perhaps because of the strong dissent of Lord Atkin. Mr. Liversidge was born in London as Jacob Perlsweig to a Jewish family of Russian immigrants. He was detained by an order signed by Sir John Anderson, the Home Secretary, on May 26, 1940, ostensibly because in his application form to the Royal Air Force he stated misleading information to improve his chances.
 The order was based on Defence (General) Regulations, 1939, reg. 18B, para. (1.) which provided as follows: 

"If the Secretary of State has reasonable cause to believe any person to be of hostile origin or associations or to have been recently concerned in acts prejudicial to the public safety or the defence of the realm or in the preparation or instigation of such acts and that by reason thereof it is necessary to exercise control over him, he may make an order against that person directing that he be detained."
Mr. Liversidge sought to have the court declare his detention unlawful as constituting false imprisonment. The lower courts determined that the detainee carried the burden to prove that the detention order was illegal. The detainee then requested the court to order the Home Secretary to present evidence on which he had based his claim that Mr. Liversidge had ties with the enemy.
 

The lower courts denied Liversidge’s request, and the House of Lords approved their denial. As a rule of interpretation of the relevant statute, the court rejects the detainee’s “emphatic” reliance on the Magna Carta and the Bill of Rights, and his contention “that legislation dealing with the liberty of the subject must be construed, if possible, in favour of the subject and against the Crown.” Adopting the language of Lord Finlay in the World War I case of Rex v. Halliday
 Lord Maugham held “that the suggested rule has ‘no relevance in dealing with an executive measure by way of preventing a public danger’ when the safety of the state is involved.”

Instead, relying on the “plain meaning” rule of construction, Lord Maugham asserts:

“It seems to me reasonably clear that, if the thing to be believed is something which is essentially one within the knowledge of A.B. or one for the exercise of his exclusive discretion, the words might well mean if A.B. acting on what he thinks is reasonable cause (and, of course, acting in good faith) believes the thing in question.”
 

To bolster this conclusion, the court refers to the nature of the evidence concerned in such cases, evidence that tends to be confidential, as well as to the high character of the decision-maker, the Home Secretary, who is “one of the principal Secretaries of State, and a member of the government answerable to Parliament for a proper discharge of his duties.”
 In other words, the Minister’s subjective belief in a person’s ties with the enemy excludes judicial oversight,
 and hence there is no basis to require him to provide reasons for the detention to the detainee or the court. In Lord Maugham’s words,

“The result is that there is no preliminary question of fact which can be submitted to the courts and that in effect there is no appeal from the decision of the Secretary of State in these matters provided only that he acts in good faith.”

The opinion of the sole dissenter, Lord Atkin, explores Parliament’s wish to qualify the Secretary’s discretion by insisting on a “reasonable cause to believe” to the authorizing statute. This requirement must be read as legislative authority for the court to exercise judicial review. Indeed, the legislative history indicates that the House of Commons wanted to ensure at least a limited opening for accountability by substituting the government’s earlier bid that the Minister would be able to decide if he “was satisfied that…” with a reasonableness test.
 

Subsequent to this interpretation of the particular statute, Lord Atkin added a memorable, but ultimately unsubstantiated
 call:

“I view with apprehension the attitude of judges who on a mere question of construction when face to face with claims involving the liberty of the subject show themselves more executive minded than the executive. … In this country, amid the clash of arms, the laws are not silent. They may be changed, but they speak the same language in war as in peace. It has always been one of the pillars of freedom, one of the principles of liberty for which on recent authority we are now fighting, that the judges are no respecters of persons and stand between the subject and any attempted encroachments on his liberty by the executive, alert to see that any coercive action is justified in law. In this case I have listened to arguments which might have been addressed acceptably to the Court of King's Bench in the time of Charles I.”

Lord MacMillan’s concluding remarks seem to offer a response, which captures more realistically the attitude of national courts in times of war:

“I yield to no one in my recognition of the value of the jealous scrutiny which our courts have always rightly exercised in considering any invasion of the liberty of the subject. But I remind myself, in Lord Atkinson's words, that ‘however precious the personal liberty of the subject may be there is something for which it may well be, to some extent, sacrificed by legal enactment, namely, national success in the war or escape from national plunder or enslavement’.
 The liberty which we so justly extol is itself the gift of the law and as Magna Carta recognizes may by the law be forfeited or abridged. At a time when it is the undoubted law of the land that a citizen may by conscription or requisition be compelled to give up his life and all that he possesses for his country's cause it may well be no matter for surprise that there should be confided to the Secretary of State a discretionary power of enforcing the relatively mild precaution of detention.”

The Liversidge v. Anderson decision has made a lasting effect on English law, as I describe below.
 It also nurtured a line of peacetime cases in which security interests were implicated. 

(2) Refusal to review measures beyond the state’s boundary


Judicial reluctance to constrain executive power is even more prevalent in cases dealing with the activities of the executive or the army beyond national boundaries. Thus, the British Act of State doctrine provides that English courts shall not entertain a claim of an alien regarding the activities on foreign soil done on behalf of the Crown or ratified by it.
  Other courts reach the same outcome through different doctrines that put barriers to claims against the national executive.  US law contains several such obstacles, ranging from standing requirements, through political questions and non-justiciability doctrines, the doctrine of sovereign immunity, to lack of cause of action against governmental violations of international law.  Thus, some courts have held that individuals had no standing to challenge alleged violations of international law, unless the involved foreign sovereign did not register a formal complaint regarding the violation.
  This rule, for example, was invoked by the District Court for the Southern District of Florida to reject the claim of General Noriega, the abducted Panamanian strongman, that the illegality of the invasion to Panama deprived the court of jurisdiction over him.
  This doctrine was qualified by the U.S. Supreme Court in the Alvarez-Machain case so as not to apply to claims made under self-executing treaties.
  


Claims of aliens harmed during the U.S. night bombing of Libya in 1986 and during the invasion to Panama in 1989 did not fare better.  In the former case, the D.C. Circuit Court upheld the personal immunity of the defendants, President Reagan and Prime Minister Thatcher,
 while in the latter case the court relied on the Federal Tort Claims Act in determining that the actions during Operation Just-Cause were within the "discretionary functions" of the U.S. Executive, and thus immune from judicial review.
  Finally, the claim against the executive under international law may fail on the substantive ground that the Executive may lawfully violate international customary law,
 and unilaterally terminate agreements.


The U.S. Supreme Court’s opinion in the Verdugo-Urquidez case discusses the Justices’ concerns with the application of constitutional guarantees towards non-citizens abroad: 


The United States frequently employs armed forces outside this country ─ over 200 times in our history ─ for the protection of American citizens or national security. Application of the Fourth Amendment to those circumstances could significantly disrupt the ability of the political branches to respond to foreign situations involving our national interest. [...] If there are to be restrictions on searches and seizures which occur incident to an American action, they must be imposed by the political branches through diplomatic understanding, treaty, or legislation.

The choice is therefore to uphold national interests as viewed by the executive.  

This approach fits in the general deferent attitude applied to judicial review of activities of the executive abroad under the international obligations of the state. Judicial interference with treaty obligations is deemed an intervention in international affairs, regardless of the domestic implications.  The basic attitude has been that in international affairs “[o]ur State cannot speak with two voices on such a matter, the judiciary saying one thing, the executive another,”
 and the executive’s voice is preferred because of an inherent “advantage of the diplomatic approach to the resolution of difficulties between two sovereign nations, as opposed to the unilateral action by the courts of one nation.”
  Hence, only the executive’s voice will be heard.  Therefore, not only do courts abstain from reviewing international treaties for compatibility with domestic prescriptions, but when interpreting them they also defer to the executive’s interpretation
.
  
III. Will the Laws be Silent during an Indefinite War on Terrorism?


Acknowledging the maxim inter armas silent leges, Justice Rehnquist suggested in 1998 that courts simply defer judgment till after the war: “If, in fact, courts are more prone to uphold wartime claims of civil liberties after the war is over, may it not actually be desirable to avoid decision on such claims during the war?”
 This suggestion may perhaps suit short-term wars that have beginnings and ends. It does not fit the current indefinite struggle against terror. What then can we expect from our national courts in the coming years? Will we see a backlash against human rights condoned by the courts in the name of national security, or will the courts assert their capacity to evaluate the proper balance between civil liberties and threats to national security? I will try to explore these questions by reflecting on the legal experience of Britain and Israel, two countries that faced and still face an indefinite struggle against terrorist threats. I begin with a description of the evolving jurisprudence of the British courts, which basically follow the Liversidge v. Anderson rationale, and then move to the Israeli jurisprudence, which offer a more mixed record. 

(1) The UK Experience
The wartime cases of Halliday
 (WWI) and Liversidge
 (WWII) have resonated through the post war jurisprudence involving a variety of issues concerning the balancing of individual rights against national security. The caselaw shows a clear deference to the executive in these matters. Here and there, one could read judges expressing their view on the dilemma. In decision involving the deportation of Mr. Hosenball, an American journalist (apparently due to his gathering of information for in the course of his work) in 1977, Lord Denning said:

“It is a case in which national security is involved; and our history shows that, when the state itself is endangered, our cherished freedoms may have to take second place. Even natural justice itself may suffer a set-back. Time after time Parliament has enacted and the courts have loyally followed… [Halliday and Liversidge were] in time of war. But times of peace hold their dangers too. Spies, subverters and saboteurs may be mingling among us, putting on a most innocent exterior. They may be endangering the lives of the men in the secret service, as Mr. Hosenball is said to do.”
 

There was little surprise when during the 1991 Gulf War, the English court declined to review the Home Secretary’s orders to detain and deport hundreds of residents of Iraqi and Palestinian descent. An application of one of them, a Lebanese who had lawfully resided in Britain with his family since 1975, against the detention and the intended deportation was rejected.
 The court reasoned that national security was exclusively the responsibility of the executive, and that under the Immigration Act the court had no jurisdiction to inquire into the facts on which the Home Secretary had relied, particularly where there was evidence that further details could not be divulged without an unacceptable risk to security.
 In so holding the court endorsed the reasoning set forth in well-known and widely criticized House of Lords decision in Council of Civil Service Unions v Minister for the Civil Service,
 wherein Lord Diplock observed that national security “is par excellence a non-justifiable question.”

As one British commentator noted:

“Time and again, the [British] judges have shown their true colors by upholding war-time emergency powers, extending police powers of arrest, extending powers of search and seizure, and legitimizing executive attacks on freedom of political association. Crises such as the industrial disputes that racked the 1980s and the ongoing conflict in Northern Ireland have shown the English senior judiciary at least to be invariably on the side of the executive…  The protection of civil liberties in Britain's non-rights based, unwritten constitution has been based on two false premises. The first is that Parliament would be careful about restricting civil liberties, and the second is that the judiciary would be vigilant in their support. Neither being the case, those seeking to assert their civil liberties in controversial circumstances have had next to nothing with which to defend themselves from executive aggression.”

And another added: “the judicial trend in England has been to fudge security issues. While English judges have since the Second World War roared by grandly asserting jurisdiction in security matters, they have mice-like refrained from doing anything with that jurisdiction… English judges… have used their jurisdiction only in matters where state security was not the issue.”


It may be fair to conclude that the British experience does not lend itself to a clear distinction between war-related jurisprudence and jurisprudence related to indefinite struggle against terrorism, and the judiciary opts for what Lord Denning calls “loyalty” to the political branches.

(2) The Israeli Experience

An overview of the Israeli jurisprudence offers a different model of judicial response to terrorist threats and reactions thereto. It provides one example in which the prolongation of low-key war brings back the institutional necessity of any administration to rely on the court as a legitimizing agent. At the same time, it demonstrates the court’s resolve to maintaining a reputation as an independent institution. These two factors may take the back seat during short and well-defined emergency situations, but as emergency becomes a way of life, the public’s – and hence also the government’s – interest in and reliance on an independently minded court resumes. 

The Israeli High Court of Justice (“court”), acting as first and final instance in reviewing governmental action, never carved out special rules for war-related jurisprudence. The court did not admit, for example, that it would not second-guess the military authorities’ use of discretion. It did not assert bluntly that during national emergency civil liberties take the back seat. It rejected “avoidance doctrine” such as lack of standing or non-justiciability as grounds to refuse adjudication. To the contrary, it virtually eliminated the requirement of standing and volunteered to review the policies of the military authorities beyond Israel’s boundaries despite the lack of explicit mandate for exercising such an authority. After some internal debates, it agreed to examine to the choice of targets for attack (the question known as targeted killings of terrorists).
 The deference to the government’s security claims showed itself mainly in three ways. First, in the interpretation of the law – domestic and international law – interpretation that enabled the military to resort to most, but not all, of the measures they sought. Second, in deferring, again, in most but not all cases, to the discretion of the military administration in balancing individual rights against security interests. Third, in delaying the scheduling of court hearings and postponing decisions. While the general attitude has been aptly documented and elaborated elsewhere,
 I will focus here on the notable exceptions to the rule. In light of the Anglo-American practice described earlier, it seems worthwhile to examine the factors that led the Israeli court to offer a more assertive attitude.


The court addressed the military authorities as any other administrative agency, in the sense that its actions must be based on statutory authority, follow the decision-making procedure prescribed by the authorizing law, and be based on a proper exercise of discretion. 

The court’s often widely criticized interpretation of the 1907 Hague Regulations and the 1949 Fourth Geneva Convention
 on questions such as house demolition and deportations signaled a general attitude of playing down the role of international law. At the same time, however, the court did emphasize the constraining power of Israeli constitutional and administrative law. In 1999 the court determined that the use of physical pressure during interrogations was not authorized under Israeli law and hence outside the competence of the various Israeli agencies.
 In 2001 it ruled that the indefinite detainment of so-called “illegal combatants” was also outside the authority of the Israeli authorities and hence necessitated authorizing statute.
 Most recently it rejected the government attempt to deport en-bloc the families of “suicide bombers” from the West Bank to Gaza (what was euphemistically called “confinement of residence”). While finding that Article 78 of the IV Geneva Convention provided for the possibility of such a deportation (or “confinement of residence”), the court insisted that the authorities show that each individual deportee poses substantial personal risk to public security.
 The court’s reliance on Israeli law as the basis of its constraining decisions apparently was motivated by the greater domestic legitimacy to domestic law (the court made special efforts to refer to Jewish heritage
), but also enabled the court to share responsibility with the legislature that was thus given the discretion to overturn its decisions by enacting new laws.


Israeli administrative law provided also rules constraining the decision-making process, in particular in the context of prior hearing.
 In 1988, one year into the first Palestinian intifada, the court insisted that the military commanders give the right of prior hearing before they decide to demolish homes of Palestinian terrorists.
 The opinion documents a powerful dialogue between the president of the court and the Minister of Defence at the time, Itzhak Rabin. The Minister insisted that granting the right of hearing would delay demolitions as individuals would try to have the demolition orders annulled in the court. This, the Minister argued, would compromise the expected retaliatory effect of the demolition, and as a result the fight against terror would be less effective. The court was not impressed. 


But subsequently, the court succumbed to intense pressure coming from the army. Apparently unsatisfied with the judicially imposed limitations on its house demolition authority, it sought new grounds for justifying demolitions. In 1990, in the wake of a lynching of an IDF soldier, an army general briefed the court in person explaining that the demolition of several buildings were necessary to protect the lives of IDF soldiers patrolling the street below. With the lives of soldiers potentially on the balance, and without asking why they need to patrol in the midst of a populated neighborhood, the court relented, recognizing an exception to the prior hearing rule in "a serious and uncontrollable situation of endangerment of human life which obligates immediate action." 
 The rule on prior hearing was again circumvented two years later, this time in the context of the deportation without prior hearing of 415 suspected members of the terrorist group Hamas from the West Bank and Gaza into Lebanon. The court apparently could not stand up to an unparalleled combination of circumstances: the previous acts of terror that spread fear and anger, the drama involving hundreds of deportees waiting for hours on buses near the border for the court to decide their fate, while the Chief of Staff addressing the judges in military uniform and describing the damage to security that would be caused if the judges were to undermine what to his best judgment was national security, and the wide international attention and condemnation sparked by Lebanon’s unwillingness to grant the deportees passage into her territory.


Judicial inquiry into the discretion of the military authorities, while generally deferent to their assessment of military necessity, nevertheless insisted on a few basic principles. One constant concern was to prevent as far as possible damage to individuals who were not associated with terrorist activity. Consonant with its insistence on the procedure, the court began to examine in much detail the effect each house demolition would have on third parties. Whereas the suspected terrorist’s home was considered a legitimate object of demolition (even after his death), the homes of other parts of his family, and of neighbors were not, and as a result demolitions were approved only after a detailed examination proved that the damages would be adequately confined.
 In a few cases, the court ventured to reject the state’s claim for security grounds as unconvincing,
 or as insufficient reason to limit individual rights.

Finally, to fully apprehend the court’s impact one must consider also the numerous petitions that have been resolved in the shadow of pending litigation, by direct negotiations between government representatives and Palestinian petitioners. These petitioners succeeded more in out of court settlements than in litigation. Yoav Dotan has studied this evolving, and quite effective, dispute-settlement process. 
 He reports that with or without the intervention of the judges during the hearings (the house will not be demolished, only one room will be blocked), the judges put pressure on the government’s legal representative to find relief in specific cases. The court’s opinion in a case concerning a particularly fierce battle in Jenin in April 2002 demonstrates the mediating role of the court. President Barak’s opinion documents the agreement reached between the petitioners and the government, with the assistance of the court during the hearings, on the involvement of the Red Cross and Red Crescent in the identification and burial of Palestinian casualties.
 Another reflection of the interplay between the court and the army may be a case from August 2002 dealing with the procedure of house demolition. With the intensification of terrorist threats and the prevalence of suicide bombings, the army refused to undertake to allow prior hearing before the demolition of homes of suspected terrorists, citing the concern that such a warning could threaten the lives of soldiers. The court upholds this position, yet emphasizes the army’s agreement to provide hearing when circumstances allow, and elaborates on the conditions that render such a hearing possible and on the necessity to compensate the lack of hearing with concrete evidence as a basis for decision.


The mixed picture of the evolving jurisprudence of the Israeli court that this brief overview offers suggest that the court walked on a tight rope in an attempt to juggle what seem to be at least five main concerns (which I describe here not necessarily in their order of importance, an order which I am unable to tell). First, the court exercises a legitimating function: judicial review legitimates the reviewed administration.
 This is why the Israeli government welcomed and in fact invited the court to pass judgment over its activities in the occupied territories. This legitimating effect was sought in response to criticisms in Israel, in the occupied territories and abroad, against Israeli measures.
 At the same time the court made clear that it would not provide this legitimating function without costs: the court’s second concern was its own status. Deference to the government threatened its independence and stature. Therefore the court resisted quite resolutely the few attempts of the government to circumvent judicial review. It was strict in its insistence that the military authorities keep to the procedures provided by the law, procedures that ultimately opened the possibility of a petition to the court. In two cases, involving deportations, when the military tried to avoid judicial intervention by acting swiftly and clandestinely, the court intervened and insisted on ex-post factum hearings. In both cases the measures were not rescinded (in one because the hearing endorsed the earlier act and in the other because the deportees refused to cooperate with the IDF), but in both cases the very intervention of the court by temporarily withholding the military measure received worldwide attention and taught the government a painful lesson.
 The third concern was the inherent institutional weaknesses of the court in its ability to assess risks to national security. The court tried to avoid interference with military discretion, preferring to focus on statutory authority and on procedural requirements. The fourth concern was the impact on public opinion, where on the one hand it suffered from lack of public support within the Israeli society for an assertive judicial role by “liberal judges,”
 but on the other hand was criticized by foreign public opinion, and particularly by peers in foreign courts and academic institutions. And finally, the plight of the individual Palestinians who came before the court was an important fifth (which is not necessarily the least) concern. The mix of landmark cases, some of them translated into English and published in the court’s website, together with a few undisclosed ones, and numerous unreported cases that have been resolved through settlements negotiated directly or indirectly by the judges, enabled the court over the years to muddle through, trying to respond to those pressures in a way the judges thought was reasonable under the circumstances. 


In final analysis we may therefore conclude that the laws in Israel with respect to its war on terror were not silent. They also did not roar as they did in other contexts. They spoke from time to time, in a few celebrated and translated “landmark cases,” or offered redress to individuals without reaching the public eye. These may have been too little or too late of those, compared to what was desired. But it certainly offers a model that is significantly more interventionist than the Anglo-American model of the twentieth century.

(3) The US?


Will the US jurisprudence behave differently in the post September 11 era? Initially at least, it seemed that the US administration was not interested in relying on the judicial system to legitimize its anti-terror measures. In fact, it moved to insulate the courts from interfering with its actions.  Whereas some states, such as Canada, continued to rely on the regular court system in their post September 11 anti-terror laws, and others, like the U.K. continued to rely on administrative procedures for detaining suspected terrorists,
 the U.S. Presidential order entitled “Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism”
 set up a special forum for both detention and trial.
  Individuals who are not US citizens with respect to whom the President determines from time to time in writing that there is reason to believe that they are or were members al Qaida, or have engaged in “international terrorism,”
 would be detained in “an appropriate location designated by the Secretary of Defense outside or within the United States,”(Sec. 3(a)); and “in accordance with such other conditions as the Secretary of Defense may prescribe.” (Sec. 3(e)). The order further delegates authority to the Secretary of Defence to set up military commissions to try and punish those individuals with no judicial review in Federal courts.
 A similar effort was done to insulate proceedings to deport non-US citizens from judicial review.


Although it is too early to tell, but there are signs that judicial responses in the US would not accept their diminished role. In a recent decision, the US Court of Appeals for the Sixth Circuit affirmed a decision of a lower Federal court that declared that the blanket closure of deportation hearings in so called “special interest” cases as unconstitutional violation of the First Amendment.
 Using very strong language,
 the court finds that the closing off to the public of hearings in certain classes of cases of deportations is not narrowly tailored to meet the compelling state interest in fighting terrorism. Instead, the court recommends that the government must give reasons for such closure on a case-by-case basis. In rejecting the administration’s argument that such a case-by-case closure would obstruct the war on terror, the court puts a clear limit to governmental secrecy: 

The Government could use its "mosaic intelligence" argument as a justification to close any public hearing completely and categorically, including criminal proceedings. The Government could operate in virtual secrecy in all matters dealing, even remotely, with "national security," resulting in a wholesale suspension of First Amendment rights. By the simple assertion of "national security," the Government seeks a process where it may, without review, designate certain classes of cases as "special interest cases" and, behind closed doors, adjudicate the merits of these cases to deprive non-citizens of their fundamental liberty interests. 

This, we simply may not countenance. A government operating in the shadow of secrecy stands in complete opposition to the society envisioned by the Framers of our Constitution.”


Perhaps this decision is a sign that indefinite character of the war on terrorism will prompt US judges not to be as deferent as during past military conflicts, but instead adopt a more interventionist attitude.

IV. Conclusion

We live in an era that poses new challenges to national security and to human rights. Balancing rights versus threats is a constant exercise in risk-management. It involves the appraisal of opposite uncertainties that affect fundamental rights. This process is prone to partial attitudes by decision-makers whether in the bureaucracy or in the judiciary, as they are influenced by public opinion that is not particularly sensitive to minority rights and concerns. Such deliberations cannot be based on exact scientific findings, but rather on vague assessments, tainted by conscious and subconscious prejudices, on existing social constraints, and on past experience.
 This last factor may prove significant in future US terror-related jurisprudence, as previous wartime experience, long since rejected as repugnant, serves as a warning.  To the extent that public pressure would insist on governmental accountability, it is possible to expect judicial response in the form of elaborate ways to ensure at least some form of effective supervision of security measures. 


While this contribution focused on national courts, it is important to note that supranational adjudicators are also called upon to decide such issues. The European Court on Human Rights is an example of a body that has reviewed national policies affecting the rights of “enemies.” Such supranational judicial bodies seem to be less subjected to public pressure of a threatened society, and thus may adopt a more even-handed attitude. Thus, for example, the European Court on Human Rights found on two occasions that anti-IRA measures of the British government violated rights under the convention.
 It approved the dissolution of Islamic political parties and candidates in Turkey,
 and held that preventing a Muslim opponent of the Algerian Government from spreading propaganda within Swiss territory was necessary in a democratic society for the protection of national security and public safety.
 It is fair to expect, however, that tribunals such as the ECHR will feel equally awkward to second-guess military assessments in the face of terrorist threats.
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