Criminal Courts: In Search of a New Perspective
One would think that an institution as venerable as the criminal court would be a frequent object of study by political scientists.  Criminal courts were in place before representative democracy became a popular idea, and they have survived cataclysmic changes.  Criminal courts exist everywhere, including nations lacking democratic pretensions.  In urban areas, these courts tend to be busy, high-volume operations that affect the liberties and fortunes of large numbers of people.  Even tiny towns frequently have their own criminal court, often near the center of things (see Provine, 1986).  As Greenhouse, Yngvesson, and Engel state in their study of small-town communities: “For these citizens, the court is a crucial but ambiguous symbol of community.  On the positive side, it is the very emblem of local autonomy and classical republicanism.  On the negative side, the court symbolizes the reach of the state into the fabric of local society” (1994:1).  
 
Who could doubt the importance of these courts in the broad drama of national, and sometimes international, politics?  The US Congress is currently embroiled in the investigation of events that led to the recent dismissal of eight federal prosecutors, an implicit recognition of the importance of the prosecutorial power to fair and effective governance.  A Spanish investigative judge, Baltasar Garzon, helped to galvanize an international movement to punish Augusto Pinochet for war crimes.  In Ecuador, a lower court weighed in on the dismissability of half of the national Congress.  Criminal courts played an important role in the American civil-rights movement, with results that are still being sorted out in cases of some failed prosecutions of civil-rights workers and local citizens.  Efficient court operation are thought to be necessary to effective economic development, bringing them within the ambit of the International Monetary Fund, the World Bank, the Agency for International Development, and other foreign-aid bureaucracies.  Yet criminal courts do not attract many political scientists, at least in the United States.  One current textbook begins with this sweeping disclaimer: “For some people the study of courts in the United States would seem to be an incredibly boring subject” (Mays and Gregware, 2004: vii)
This was not always true.  Criminal courts drew the interest of some of the field’s most gifted empirical scholars in the 1970s and 1980s, though, even in those times, the lower courts never galvanized broad interest across the discipline of political science or throughout the socio-legal studies movement.  Plea bargaining, the criminal-adjudication process, courtroom workgroups, prosecutorial power, the seemingly interminable lay v. lawyer judge controversy, juries, court/community relations -- were among the topics considered in depth in a series of excellent monographs that began appearing in the 1960s and continued until the 1990s.  Some important scholarship, particularly around juries, has continued, but there has been a loss of momentum in studies of the courts as institutions.  In a recent series of emails on a popular listserv sponsored by the Law and Courts Section of the American Political Science Association, participants agreed that the field had “dried up.”  As Mark Graber wrote in one exchange: “The challenge for younger scholars doing trial court and criminal justice research in political science is to demonstrate that they have fundamentally new things to say, things that were not being said by political scientists 25 years ago or by members of the Law & Society Association in other fields today.  Put differently, what new things are you all finding that the whole field ought to pay attention to?”

Criminal courts do not offer up themselves easily for scholarly scrutiny.  Their work is highly contextualized in terms of time and place.  As earlier scholarship demonstrates, the local legal culture is intertwined with its courts, rendering them parochial and hard to penetrate.  Procedures vary significantly by the seriousness of the crime categories.
   Cross-national research poses additional difficulties.  Even in its most stripped-down, generic form, however, the criminal court is difficult to categorize as an institution, and difficult to assess as a force in law and politics.  
These courts are at the bottom rung of a hierarchical court system, yet they do not fit a bureaucratic model of political institutions in which the routine deployment of delegated power is a central theme.  If local criminal-court judges are bureaucrats, then they are bad bureaucrats with too strong a sense of entitlement to independent judgment.  But it is unclear just what judicial independence really means at this level.  The dependence of judges on other court actors imposes important limitations, whether or not these constraints are openly acknowledged.  These courts are also vulnerable to external political pressures that appellate courts do not routinely encounter.  Yet they are the start point for most of the cases and controversies that rise to the highest levels of the judicial structure.  The filtering mechanisms that shape this pyramid, systematically altering the caseload at each level of judicial authority, include money, time to litigate, appellate-court preferences, and individual influence.  This rationing system creates a semi-permeable shield between criminal courts and accountability at a higher level.
This paper advocates a research agenda based on institutional adaptation and change, to supplement an earlier emphasis on how criminal courts work in dynamic equilibrium with their environment.  The appropriateness of the ecological metaphor is suggested by these earlier studies.  Criminal courts clearly occupy a crucial niche in the local (and national) political system or they would not continue to exist.  They must, like other institutions, balance their own requirements for continued existence against external demands and pressures.  What may not be so clear, however, is that this is not a static process – courts change over time in response to changing pressures and opportunities.   They evolve.  How does this occur?    
This paper begins with a very brief review of some leading examples of the previous generation of scholarship as it pertains to the question of institutional change (or failure to change).  The paper then considers how a more dynamic approach to the study of criminal courts might be developed.  This discussion sets the stage for an account of changes that are now occurring in Arizona’s local court system, mostly under pressure from anti-immigration activists.  The Arizona story suggests that courts respond to pressure, not simply by defusing it, but by negotiating new relations within the court, and within the broader political environment, a process of adjustment that sociologist Lauren Adelman refers to as “the endogeneity of law.” 
 
New perspectives are important, and not simply to rekindle interest in criminal courts or to add an element in thinking about new institutionalism.  The study of criminal courts is worthwhile because these work-worn institutions matter to the individuals who encounter them, and because they contribute to a collective sense of the legitimacy of governing institutions.
    The means by which criminal courts have adapted to the increasingly punitive criminal sanctions legislators have set for even minor crimes, for example, has important implications for governance.  The susceptibility of these courts to certain forms of political influence is, quite appropriately, a major focus public of concern locally, nationally, and to international lenders and human-rights organizations.  Criminal courts reveal the tensions between rights and justice, between procedural and substantive fairness, and between individual liberty and collective security. 
Criminal Courts and Systemic Change 
The assumption that courts are stable enterprises, relatively insulated from pressure to change their ways, prevails in the field of judicial politics.  This assumption is as evident in studies of the Supreme Court and its jurisprudence as in studies of criminal courts.  Ran Hirschl complains, for example, that “mainstream constitutional theory discourse remains preoccupied with the somewhat exhausted, and often abstract, debate concerning the counter  majoritarian nature of judicial review” while tending “to overlook the political conditions under which judicial activism is likely to emerge” (2004: 6).   The tendency to focus on on-going processes and tensions is also evident in empirical studies of the judicial process (e.g. Baum, 2006).  
Behavioral approaches, which have dominated political science during most of the post World War II period, generally operate from an assumption of institutional stability, focusing on the influences that go into judicial decisions, including judicial attitudes, policy preferences, and role expectations.  A principal objective has been to expand the roster of influences on decision beyond settled law and legally guided discretion, the only considerations the rule-of-law model acknowledges as relevant.  The effort to tease out non-legal influences frequently relies upon quantitative analysis of votes, which is most easily accomplished if changes in the institution or the decision-makers are ignored.  The convenient presumption that judges and courts do not change, however, is beginning to give way.  A recent article in Northwestern University Law Review purporting to show how justices change over time drew attention, even from Time magazine (Epstein, et al, 2007; Holding, 2007).  The law-review article, long-time Court reporter Linda Greenhouse observed, was “a breath of fresh air on a subject that for much too long has been in the grip of abstract academic thinking and untested assumptions” (2007).  
The study of criminal courts has also tended toward analysis of on-going regularities, rather than institutional change.  Befitting an institution that is complex and not particularly well understood, this focus on process was, for a time, completely appropriate.   As Malcolm Feeley observed in his 1979 study of the New Haven Court of Common Pleas: “Most students of the criminal process agree that the operations of the criminal courts are shaped by little-understood factors, and that decisions are made as a consequence of an uncharted, complex, and interdependent set of relationships.” (xvi).  He described the lower criminal courts as “a world apart,” bearing little resemblance to popular images of justice with their rushed, somewhat chaotic operations in crowded, somewhat depressing courtrooms (3, 24-25).  Feeley’s study of the process involved in administering criminal sanctions in these courts, and his inversion of the usual focus on sentences imposed in favor of the processes involved in criminal sanctioning were important contributions.  Milton Heumann’s research was similarly helpful in showing the importance of plea bargaining historically, even in courts not burdened by huge numbers of cases (1981; and see Levin, 1977 and Feeley, 1979: chapter 8).  Herbert Jacob and Eisenstein made another major contribution in describing a “courtroom workgroup” as a loosely coupled, mutually dependent group of professionals that together to accomplish their basic task, which is to move cases forward through the system.
None of these scholars ignored the broader political environment or the potential for external forces to induce change in courts.  Feeley was explicit in insisting on its importance: “Indeed, substantial changes in the way courts operate may more likely be brought about by changes outside the courthouse than within it” (xvii).  He describes the lower criminal courts as an “open” system that allows for political influence around appointments, making it “a source of employment for the [party] faithful,” but he did not bring the problem of change very explicitly into his analysis.  He refers only briefly to an overhaul of the local court system that created new judicial districts and unified the local civil and criminal courts (1979: 51-52, 59-60).  Change occurs, he implies, when politics or appellate courts require it.  Criminal courts either passively absorb changes or quietly resist them.  Change, in short, is a fundamentally top-down process. 
Feeley nevertheless offers an important insight to students of institutional change in reminding us that procedural formalities cost litigants time and money.  Imposing new requirements for case processing effectively adds to the punishment litigants receive, even if that was not their intent.  Feeley was thinking primarily about initiatives to increase procedural formality in the lower courts and reforms designed to avoid criminal sanctions through the imposition of mediation instead of punishment.  The criminal-justice reform train is proceeding in another direction today, of course.  Proposals generally favor upping penalties, reducing judicial discretion, sending juveniles to adult court, and time-consuming therapeutic intervention in a few areas.  Feeley’s warning nevertheless remains applicable: Initiatives that increase the demands on litigants effectively increase punishment.  Increasing penalties for violations, or moving juveniles into adult courts, thus has a double impact, not just through sentencing, but also through the more elaborate procedures required when penalties are higher.  The unconsidered imposition of procedural requirements was something that Feeley sought to avoid in his own recommendations for reform, which centered on decriminalization of minor offenses and more frequent use of administrative sanctions (297).   

The conceptualization of courts as open systems because of their fragmented, decentralized structure has been the starting point for many studies of courts, including a major NSF-funded study by Eisenstein, Flemming, and Nardulli of criminal courts in nine American cities.  Choosing courts on the basis of city characteristics, these researchers were able to focus on how communities shape the content and delivery of justice.  They describe court communities as “organic wholes” that interact “in ways too numerous and subtle to describe completely” (1994: 227).   But, like Feeley, their emphasis is on on-going relations, rather than change.  Their paradigm is a system in dynamic equilibrium, with due appreciation for the court’s capacity to dampen or defuse reform efforts: “We could list many examples of the remarkable capacity of criminal courts to adjust to and effectively thwart reforms.  Other scholars have reached the same conclusion” (296).  They warn would-be reformers to “be skeptical.  Be cautious.” because planned reform rarely turns out as planned (304).
    

Political scientists, of course, have not been alone in using empirical inquiry to understand how criminal courts work.  Sociologists, anthropologists, criminologists, historians, and occasionally linguists have explored the criminal court.  A thoughtful example is Law and Community in Three American Towns, by Carol Greenhouse, Barbara Yngvesson, and David Engel (1994).  These authors focus on concerns about change in American towns and suburbs, and the role of local courts in establishing a sense of shared citizenship, and of identifying “insiders” and “outsiders.”  Talk about law, in short, “codes a critique of specific forms of modern life”  (Ibid, 187).  These authors helpfully challenge those who would separate courts from their communities, but they do not reach the issue of institutional change.
Criminology in this period is similar in focusing on the twin themes of stability and community connection.  Consider, for example, a 1979 article by John Hagan, John Hewitt, and Duane Alwin that takes as its starting point a major shift in thinking in the Progressive era, from a “classicist” approach to sentencing, which calculated punishment in terms of the injury produced by a crime, to a “positivist” approach based on the characteristics of the individual offender (1979: 506).  This change in sentencing philosophy gave rise to the profession of probation, court-attached experts tasked with providing sentencing recommendations to judges.  The authors find, however, that courts tend to ignore probation’s recommendations in favor of the court’s own goal of moving cases rapidly through the process.  Probation’s recommendations, in other words, are largely ceremonial, satisfying the need to look responsive to the individual offender, but allowing traditional efficiency concerns to dominate the sentencing process.  The message, once again, is of the ability of criminal trial courts to resist change, even a fundamental society-wide rethinking of the purposes of punishment.
Assessing the state of criminal justice research in 1991, Welsh and Pontell complain: “We need to examine more closely how criminal justice organizations adapt to environmental change, and not just how they attempt to achieve manifest, instrumental goals proffered by change agents” (1991: 76).  These authors find a promise in conceptualizing criminal justice in terms of permeable, or open, systems – adapting an approach that Feeley, Hagan, Eisenstein et al, and other scholars earlier suggested on the basis of their own investigations.  The “loose couplings” characteristic of criminal-justice administration, they hypothesize, tighten under external pressure, e.g. an appellate court’s order to reform the local jail.  While “loose couplings” allow organizations to protect their organizational legitimacy in their day-to-day existence, they do not serve criminal-justice systems well in times of conflict and stress.  In these periods the constituent parts must work together to protect their collective well being.  Communication increases, allowing the mandated change to occur.
  

What broader framing might be helpful to carry forward a research agenda focused on institutional adjustment and transformation?  Criminal adjudication is, without doubt, in a period of massive transformation, with consequences that remain unclear.  Nations seeking foreign aid and other forms international support are attempting to remodel their courts along lines suggested by the donors.  The reform movement is much broader, however, and includes wealthy, highly developed nations.  The informalization of procedures has brought mandatory dispute-resolution bodies to most French cities, for example (See Provine, 1996).   In the United States there is a massive related movement to install courts that provide therapeutic services, with punitive sanctions available only as a last resort.  Nolan and other scholars have ably described this movement in relation to drug courts, but the agenda is much broader, incorporating mental-health courts, domestic-abuse courts, drunk-driving courts, and homelessness courts (Nolan, 2001, 2002).  Ironically, state and federal legislatures in many nations are at the same time seeking to satisfy the popular demand for harsher punishments, a demand that, many times, they helped to create.  In a period of such rapid movement toward new institutional arrangements, it is incumbent upon social scientists to understand what is happening to courts and why.  
Scholarly Perspectives on Institutional Change
Scholars can hardly be unaware of institutional change in courts.  Taking the long view, the changes in structure and functioning in the US system have been massive at both the top and the bottom of the judicial hierarchy.  The fact that there is a middle level is itself a historical innovation.  The recent publication of Michael Willrich’s City of Courts: Socializing Justice in Progressive Era Chicago (2003) suggests the rich potential for historical analysis of change in criminal courts.  Willrich beautifully lays out the situation in pre-reform Chicago as lawyers, judges, and business people, confident of their values and imbued with Progresssive-era enthusiasm, set out to remake their local court system.  Out of the ashes of the Chicago metropolitan area justice-of-the-peace courts grew the social-work-influenced alternatives: domestic relations courts, morals courts, the boy’s court, and a psychopathic laboratory.  The study of idealistic (and not so idealistic) ambition, reform, and retrenchment is deeply relevant to what is happening now in the push to create “good courts” that take a therapeutic approach to adjudication (see e.g.  Berman and Feinblatt, 2005).  
The growth of the Supreme Court’s power over time has also fascinated generations of scholars (see e.g. Frankfurter and Landis, 1928).  Some American political scientists are currently attempting to draw broader insights from key moments in this history.  Cornell Clayton and Howard Gillman have been leaders in this movement toward a “new institutionalism”
 in studying the United States Supreme Court.  This perspective differs from historical scholarship and other approaches in its search for broader meanings through close attention to the way political institutions operate to absorb political trends and to shape the world in their own preferred image.  As Karen Orren and Stephen Skowronek explain: “The claim of the “new institutionalists” is that institutions do not merely express or reflect or deflect elements in their political surroundings.  Institutions participate actively in politics: they shape interests and motives, configure social and economic relationships, promote as well as inhibit political change” (2004: 78).
  Mary Douglas made the same point earlier in How Institutions Think, where she pointed out that institutions preserve themselves by attempting to define the standards by which they will be judged.  They “secure the social edifice by sacralizing the principles of justice” (Douglas, 1986: 112; and see Orrin and Skowronek, 1994: 320).  

Keith Whittington divides new institutionalism as it bears on courts into two related, but quite distinctive, movements: rational choice institutionalism (also known as “positive theory of institutions”), which focuses on the strategic calculations of individuals acting within a system of institutional incentives (2000: 611); and “historical new institutionalism,” which is concerned “with placing the judiciary and the law within a larger social and intellectual context that both shapes the course of law and helps define legal meaning” (613).  The two strands are similar in stressing the importance of institutions, but very different in imagining how people act within them: “For historical institutionalists, institutions are both regulative and constitutive.  They constrain choices by structuring incentives, but they also shape preferences by influencing ideas” (615).  Rational-choice institutionalists, on the other hand, tend to see choices as unproblematically defined by the external environment.  
The schools of thought within new institutionalism are separate partly because they grew from different intellectual root stock.  Rational-choice institutionalism was first associated with studies of Congress and other elected bodies.  Historical institutionalism is closely allied with American political development and other forms of historical scholarship.  Hall and Taylor, looking at institutionalism more broadly, take Whittington a step further.  They differentiate between scholars who describe political development through institutions (historical institutionalism), and those who are most concerned with how change occurs (sociological institutionalism).  Sociological institutionalists are like historical institutionalists in their concern for the complexities of culture and ideas in institutional development, but they focus more on theorizing how institutions shape individual behavior than do the broad-brush historical institutionalists (1996: 953).
The new institutionalist approach has found traction in many fields, including historical studies of the United States Supreme Court (see e.g. Kahn and Kersch (eds.), 2006).  The approach could also be applied to the lower courts.  The basic starting point for court-centered institutional analysis -- that courts are exquisitely attuned to their political environment, and that other political actors are attuned to it – resonates with what we already know about criminal courts.  Criminal courts, which lack the insulation higher courts enjoy from direct political influence, must be particularly attentive to their political environment.  They are at risk for externally induced change, and so must be versatile in devising means to dodge and weave.  It is a mistake, however, to assume that the interaction is completely about keeping operations the same.  

Turning attention to how these courts negotiate change suggests the utility thinking in terms of Hall and Taylor’s “sociological institutionalism,” with its emphasis on the “highly interactive and mutually-constitutive character of the relationship between institutions and individual action” (1996: 948).  This approach is valuable, for example, in suggesting that courts often adopt new practices to enhance their legitimacy, not necessarily to make themselves more efficient in carrying out tasks.  Hall and Taylor describe this as a “logic of social appropriateness,” which might be contrasted with the rational choice perspective’s “logic of instrumentality” (949).   
A major clarifying boost comes from an idea that Lauren Edelman and Mark Suchman have been pursuing as they consider the growing rapprochement between research on organizations and research on law.  Organizational research has increasingly embraced the idea that “important aspects of organizational activity occur within legal environments,” without fully exploring how organizations transform law in the process of adapting to new requirements (Suchman and Edelman, 903).  Law and society scholarship has not particularly focused on this process either.  These authors suggest that “organizations construct and configure legal regimes even as they respond to them,” reflecting an “endogeneity of both organizations and their legal environments” (Edelman and Suchman, 1997: 484 and see Suchman and Edelman 1997).  Organizations, they argue, often respond in subtle, but profound, ways to the norms and categories that underlie legal ideals (493).  Like Hall and Taylor, they see organizations as sensitive to what seems proper, responsible, legitimate, and natural, even as they help to construct those meanings: “Moreover, in many settings, legal and organizational understandings of rationality, propriety, and meaning coalesce simultaneously and endogenously, through an ongoing exchange of symbols and enactments, gestures and interpretations” (Edelman and Suchman: 494). 
Moving away from a purely coercive view of legal sanctions to an endogeneic perspective provides an explanation for why organizations often change before the regulatory ax falls.  Normative commitments do matter, and cognitive uncertainty about what is required has its own effect (497).  Citing empirical evidence from previous studies to reinforce their point, the authors argue that the effects of legal change typically do not appear right away, but over time, building as they gain acceptance and become institutionalized (498).  Legal regulation “is often “enacted” at a fairly local level, with intra-organizational professional constituencies playing a significant part in determining which institutional norms and scripts get reflected in organizational structures and practices (499).   Often formal structures are adjusted to indicate commitment to new objectives, while basic informal operating norms remain pretty much as they were (500).  
In illustrating their argument, Edelman and Suchman refer mostly to regulatory agencies facing change arising out of court cases or legislative action.  When they do mention courts, it is in their role as enunciators of policy, rather than as organizations that are themselves under pressure to change.  The analysis can easily be applied, however, to local criminal courts as targets of change.  Like regulatory agencies and many other organizations, courts must deal with legislative initiatives and appellate decisions.  As in other organizational settings, a common response is debate and discussion among professionals in and beyond the organization, with some influence on norms and cognitive framing coming from that source.  Sometimes the influence is subtle and courts become initiators of change. 
A good example of how these forces come together in an endogeneic process of change and adjustment arises out of state laws that require juveniles charged with certain crimes to be tried in adult court.  Sociologist Aaron Kupchik finds that the trend toward transferring youth under 18 into adult court creates ambivalence among personnel in adult courts, which has led to the creation of a hybrid form of justice “that borrows from both a criminal justice model and a juvenile justice model…..  Cases are ‘filtered’ by court actors in ways that reintroduce the very elements of juvenile justice these policies are intended to avoid” (2).  This has occurred, Kupchik finds, because the prosecution of adolescents in criminal court fails to resonate with culturally inscribed understandings of youthfulness:

Prosecuting youth in criminal courts is a rejection of widely held principles about the immaturity of adolescents.  It creates tension for courtroom decision makers and forces them to creatively filter court proceedings in a way that reintroduces the modern principles that gave rise to the juvenile court: that adolescents are less mature than adults and therefore less culpable for crimes than adults (5-6).
The section that follows considers another example of the value of an endogeneic perspective on institutional change in criminal courts.  The setting is Phoenix, a city in a quandary about how to handle the increase in undocumented immigrants that has occurred as the California and Texas borders have been hardened in recent years.  People are increasingly risking a trek through the deserts south of Arizona to reach the United States.  There were 577,000 apprehensions near Arizona’s border with Mexico in 2005.  Over 45 percent of all US Border Patrol stops now occur in Arizona.   Many of those who elude detection move on to other destinations, but some decide to reside in Arizona because of the ample job opportunities in construction and in industries serving the swelling population.  A small percentage of these immigrants end up in the local criminal courts.  Their presence challenges the courts to remain true to the ideal of equal treatment, while politicians, including the elected county attorney, pressure for reduced rights and protections.  
Justice for Undocumented Immigrants in Criminal Courts
In Phoenix, the impact of immigration has been felt both in the resident federal district court and in the Maricopa County Court (MCC), one of the nation’s largest court systems.  The MCC also has a reputation for innovation.  In 2006, for example, it responded to the rising number of Spanish-speaking defendants by developing a tribunal conducted in Spanish for persons convicted of driving while intoxicated and undergoing court-mandated treatment.  The system’s presiding judge, who created this new court, serves as its judge.  Innovations like this, however, face many adversaries.  The county attorney has sued the MCC on the grounds that a separate Spanish-speaking court is racially discriminatory.  The state legislature routinely opposes every effort to ease the situation of immigrants.  Federal legislation since 1986 has also imposed restrictions on immigrants, some of which have an impact on state criminal court proceedings.  Some restrictions apply even to non-citizens with legal rights to live in the United States.  
The combination of federal controls and aggressively anti-immigrant state legislation in places like Arizona have imposed four types of changes on local criminal courts:  
a. Congress and many states have adopted legislation that restricts the jurisdiction of courts to review immigration cases, or reduces the rights undocumented residents enjoy, or the court services they can expect.  
b. New crimes are being developed at the state and local level specifically targeted at undocumented immigrants.  Selective enforcement of previously moribund statutes (e.g. loitering, trespass, public urination) also has the effect of bringing undocumented immigrants into criminal courts.  In some areas, legislatures are requiring more aggressive police action against immigrants.
c. Federal immigration control agents have inserted themselves directly into criminal adjudication at the state level, sometimes by intercepting defendants before the criminal court has finished processing them.  
d. Exercising its plenary power over immigration, Congress has designated some crimes as deportable offenses, thereby increasing the stakes and significance of guilty pleas in local criminal courts.  

Restricting court jurisdiction and services:  Federal legislation over the past decade has severely limited judicial review of the actions of immigration authorities, both through the 1996 Anti-Terrorism and Effective Death Penalty Act, in which Congress eliminated judicial review from non-citizens with final orders of removal in certain criminal cases, and through the 1996 Illegal Immigration and Reform and Immigrant Responsibility Act, which abolished judicial review of cases involving various forms of voluntary departure and change of status. The 2005 Real ID Act eliminates habeas corpus review of orders of removal in a broad range of cases (2007: 2).  These statutes have not, however, led to a reduction in federal immigration cases, particularly in areas like Arizona, where re-entry cases threaten to overwhelm the system. Federal prosecutors “plead out” lesser charges to avoid being completely overwhelmed.  Immigration appeals make up a remarkable 35 percent of the docket of the Ninth Circuit Court of Appeals.       
The Arizona legislature has been a leader in targeting individual rights and services that would otherwise be available to immigrants.  A state representative recently proposed, for example, to end translation services in the civil courts, unless immigrants paid for them themselves.   A local initiative, passed by an overwhelming popular vote in 2006, amends the state constitution to make illegal status a bar to bail under some circumstances for those who have “entered or remained” in the United States without legal authorization.
  Proposition 200, adopted by a strong majority of Arizona voters in 2005, denies many social services without proof of citizenship.
The response of the MCC has been endogeneic, in Edelman and Suchman’s terms.  Court officials have greeted all new restrictions in silence, thus eliminating opportunities for further hostile action.  Inside the court, officials at first attempted to avoid the new restriction on bail by not inquiring into defendants’ residency status.  When this strategy came to light, the county attorney scolded the court in the local newspaper for defying the public will.  Within a day, the state’s presiding judge had promised an investigation, applying damage control to the failed effort to maintain a non-discriminatory bail policy.  Proposition 200 restricting access to public services may play out similarly.  This voter initiative is quite general, opening the door for interpretation as to its coverage.  The district attorney argues that it blocks all alternatives to fines and imprisonment from non-citizens, including probation, diversion, and juvenile services.  The court, however, is avoiding interviews on the issue.  It is a safe bet, however, that court personnel will interpret any ambiguities in Proposition 200 in terms favorable to the preservation of equal treatment for all defendants.
Newly deportable offenses:  Local criminal courts throughout the state are responding to a new type of criminal case, unique to Arizona, in which those smuggled into the state are regarded as part of a conspiracy to break local laws against human smuggling.  The 2005 law has been challenged, but only at the trial level.  A judge dismissed one guilty verdict on grounds of insufficient evidence to show that the defendant was part of a smuggling ring, provoking an appeal from the county prosecutor.  But by that time, over 160 other migrants had been convicted through guilty pleas before other judges.  The prosecutions continue because a trial-level judgment is not considered precedent in Arizona.  The constitutionality of the law, however, is being challenged with a declaratory judgment action filed by forces sympathetic to immigrants.   Meanwhile, the prosecutor is behaving as Edelman’s and Suchman would predict, celebrating the symbolic victory of convictions, despite their substantive insignificance.  The guilty pleas in the 160 previous cases were to lesser offenses, resulting in no jail time beyond time served, and unsupervised probation.  
The assertion of federal immigration authority in state criminal proceedings:  Undocumented immigrants, including those who have lived in the area for many years, become vulnerable to deportation while in custody.  The process of identifying undocumented residents generally begins at booking, when arrestees are asked questions about their residency, national origin, and citizenship.  Federal immigration agents are informed of those who appear to be undocumented.
  Sometimes the agency declares an individual a “person of interest” and puts a “hold” on the individual, indicating that they may decide to deport.  Sometimes the case is completed without any action from immigration agents, but, at least in Arizona, there appears to be no clear policy on who will be designated a “person of interest” and when deportation action will be taken.  A judge interviewed for this research, a man of broad administrative and judicial experience in the state court system, regarded the immigration-control designation as a complete mystery.  He never received any information about how the agency reached these judgments, nor could he deduce the criteria from his own experience.  Sometimes people are selected as persons of interest who have only minor charges and no outstanding warrants, while others with much more serious criminal histories are ignored.  
The timing of the ICE intervention is also mysterious to judges and deleterious to immigrants and their families.  If an immigrant is deported without trial or a plea, the family and friends forfeit the bail they have posted.  The court is left with an open case and no defendant to bring it to resolution; the individual will have to deal with the court’s arrest warrant upon return into the United States. Federal agents may also take jurisdiction after conviction, disrupting the dispositional process.  A MCC judge interviewed in connection with this research provided an example:  
I had just completed the sentencing of a Turkish-born immigrant.  I had ordered him to register with our probation office before he would begin his one-year term of incarceration.  As the immigrant left the courtroom the ICE [federal Immigration and Customs Authority] was waiting outside.  They immediately took him into custody.  When I informed them that the immigrant needed to visit the probation office, the ICE official told me that would not be possible since it was a violation of their policy to escort the individual through court facilities.  The immigrant’s family was very upset since they had spent a significant amount of money for bail and legal services.  The immigrant was deported that day and would not be able to complete his sentence (5/04/05 interview).
The response of the court to this situation has been to seek to maintain its own goals to the extent possible, without confronting federal authority.  This means avoiding federal confiscation of defendants because open cases are a major administrative problem for the court and do not reflect well on the judges involved.  The practical solution, as one judge explained, is to avoid changing a defendant’s pretrial release status because such changes tend to provoke the attention of federal authorities.  Suchman and Edelman warn against classifying moves like this as simple evasiveness:

Through their ritual performances, organizations struggle to preserve fragile meaning-giving myths in the face of inconsistent cultural demands and uncertain technical capacities.  It is often easier to proclaim flexibility, efficiency, aggressiveness, accountability and impartiality in ceremony than to be all of these things at once (921).
Increasing the stakes for immigrant defendants convicted of ordinary crimes:  Settled, but undocumented, immigrants enter the court system as other defendants do, mostly for minor violations of the penal or traffic laws, and occasionally, for serious criminal offenses.  As noted above, their presence in the system creates vulnerability to deportation.  Conviction of certain crimes, however, renders deportation a certainty, not just for undocumented residents, but also for legal residents without citizenship.  Congress created a list of crimes that merit deportation in 1986, and has expanded it several times since then to reach less serious crimes.  The effect has been to make more and more non-citizens vulnerable to immediate deportation.  In 2003, 79,395 persons were deported because they were convicted of violating one of the listed offenses.  This compares to 33,892 in 1995.  
The issue has drawn the attention of civil-rights groups and public-defender organizations across the nation.  The matter is legally complicated because the federal list of deportable crimes does not translate easily into the variety of state criminal statutes.  Several state public defenders’ offices and other criminal-assistance organizations have created web sites to help attorneys review the relevant statutes and become aware of the applicable case law.  At the same time organizations are encouraging courts to take responsibility for informing defendants of the gravity of their situation.  The American Bar Association, for example, recommends warning defendants of the possibility of deportation upon conviction of certain offenses.  It has created a guide that reviews the warnings now in existence and the litigation they have generated.

In 2003, the Arizona ACLU, joined by other immigrant rights groups and several defense attorneys, petitioned the MCC to adopt a warning to acquaint non-citizens with the potential deportation impact of a plea of guilty.  The court’s response followed an endogeneic script (Suchman and Edelman, 1996: 922-23).  The process began with consultation, not with litigation or legislation.  Neither of these strategies would have stood a great chance of success, but what is important here is that they were never seriously contemplated.  The ACLU and its allies appealed to the court’s own sense of appropriateness, arguing, in effect, that a warning would enhance the legitimacy of its work.  A taskforce of lawyers and judges studied the experience of the twenty other states that had already adopted such a rule, along with a specially prepared report by the director of the local Immigration Law Center describing relevant case law.  

The taskforce decided to require judges to warn defendants, but did not require them to give extra time to talk to one’s attorney.  Significantly, they attached no penalty or remedy for failure to warn.  This warning was added to those a defendant receives before pleading guilty:  
I understand that if I am not a citizen of the United States, my decision to go to trial or enter into a plea agreement may have immigration consequences.  Specifically, I understand that pleading guilty or no contest to a crime may affect my immigration status.  Admitting guilt may result in deportation even if the charge is later dismissed.  My plea or admission of guilt could result in my deportation or removal, could prevent me from ever being able to get legal status in the United States, or could prevent me from becoming a United States citizen.  I understand that I am not required to disclose my legal status in the United States to the court.

Every defendant now receives this warning, whether an immigrant or not.  It comes at the end of a long list of other plea-related warnings that one judge describes as an utterly routine “litany.”  The deportation warning adds only about 20 seconds to the overall delivery.  The MCC’s chief administrative judge estimates that in only one or two out of “hundreds” of cases he had handled has a defendant asked for more time to discuss the matter with an attorney, in part because the warning occurs quite late in the plea-bargaining process.  The outcome, in short, has been to increase the apparent legitimacy of the criminal process through a formal change, without sacrificing the powerful norm of efficiency in court proceedings.  
Conclusion
Criminal courts may be stable, but they are not standing still.  The Phoenix example suggests, rather, that they are active players in the process of adapting to legislatively imposed change.  They also create changes of their own design.  The MCC, in addition to its Spanish-speaking DUI court, has developed a court for mentally ill defendants and a court for homeless persons.
  Such innovations, which are occurring in many jurisdictions, are not well explained by the dominant framework in our scholarship on criminal courts, with its emphasis on inertia and resistance to change.  Nor is this framework sensitive to the process of negotiation that occurs when change is mandated.  
This paper suggests an alternative framing based on recent work in organizational theory.  The endogeneic perspective described here helps to explain several aspects of change in criminal courts that have not previously been well addressed:
· Not all changes are externally imposed.  Court personnel sometimes initiate change on the basis of their own (culturally constructed) convictions.
· Change often begins at a very local level, low in the court hierarchy, rather than higher up.

· Mandates tend to be negotiated and softened to fit other organizational priorities, rather than simply adopted.  

· Adaptation may involve failure to implement for a period of time, but that does not necessarily mean that the mandate has not had an impact.

· The logic of appropriateness may be more important than the logic of efficiency in explaining changes in court procedures.

· Change in formalities occurs more readily than change in basic operating procedures.

· Change tends to accrete over time, rather than happening all at once.  The loose coupling of courts means that undesired impacts can often be dismissed as “collateral consequences” of no importance.
Baum, Lawrence (2006).  Judges and their Audiences: A Perspective on Judicial Behavior.  Princeton, NJ: Princeton University Press.
Berger, Peter L. and Thomas Luckmann (1967).  The Social Construction of Reality.   NY: Doubleday.
Berman, Greg and John Feinblatt (2005).  Good Courts: The Case for Problem-Solving Justice.  NY: New Press.

Bowers, Faye (2007).  “On US-Mexico border, illegal crossings drop,” Christian Science Monitor:csmonitor.com. from the February 15, 2007 edition.  http://wwww.csmonitor.com/2007/0215/p01s02-ussc.htm
Clayton, Cornell W. and Howard Gillman, eds. Supreme Court Decision-Making: New Institutionalist Approaches.  Chicago: University of Chicago Press, 1999.  

Douglas, Mary. (1986). How Institutions Think, Syracuse, NY: Syracuse University Press.

Edelman, Lauren B. and Marck C. Suchman (1997).  “The Legal Environments of Organizations,” American Review of Sociology, vol. 23: 479-515.

Edelman, Lauren B. “Rivers of Law and Contested Terrain: A Law and Society Approach to Economic Rationality,” Presidential Address, Law & Society Review, vol. 38 (#2), 2004: 181-98.

Eisenstein, James, Roy B. Flemming and Peter F. Nardulli (1988). The Contours of Justice: Communities and their Courts. NY: Little, Brown.  
Eisenstein, James, and Herbert Jacob (1977).  Felony Justice: An Organizational Analysis of Criminal Courts.   Boston: Little, Brown.

Epstein, Lee, Kevin Quinn, Andrew Maskin, and Jeff Segal (2007).  “Ideological Drift Among Supreme Court Justices: Who, When, and How Important?”   Northwestern University Law Review, vol. 101: 127.
Feeley, Malcolm M. (1979).  The Process is the Punishment: Handling Cases in a Lower Criminal Court.  NY: Sage. 

Frankfurter, Felix and James M. Landis (1928).  The Business of the U.S. Supreme Court, NY: Macmillan.
Gillman, Howard and Cornell Clayton (eds.).   The Supreme Court in American Politics: New Institutionalist Interpretations. Lawrence, Kansas: University Press of Kansas.  

Greenhouse, Carol J., Barbara Yngvesson, and David M. Engel (1994).  Law and Community in Three American Towns.  Ithaca: Cornell University Press.

Greenhouse, Linda (2007).  “Justices Who Change: A Reply to Epstein et al.,” Northwestern University Law Review: Colloquy: 2007: Greenhouse, http://www.law.northwestern.edu/lawreview/colloquy/2007/9/index.html  (3/21/2007).
Hagan, John, John D. Hewitt and Duane F. Alwin (1979).  “Ceremonial Justice: Crime and Punishment in a Loosely Coupled System,”  Social Forces, vol. 58 (#2): 506-527.
Hagan, John (1989).  “Why Is There So Little Criminal Justice Theory?  Neglected Macro- and Micro-Level Links Between Organization and Power,” vol. 26: Journal of Research in Crime and Delinquency, 116.

Hall, Peter A. and Rosemary C.R. Taylor (1996). “Political Science and the Three New Institutionalisms,” Political Studies, vol. 44 (#5): 936-57.

Heumann, Milton (1978).  Plea Bargaining: The Experience of Prosecutors, Judges, and Defense Attorneys. Chicago: University of Chicago Press.
Hirschl, Ran (2004).  “‘Juristocracy’ – Political not Juridical,” The Good Society, vol. 13 (no. 3): 6 – 11.

Holding, Reynolds (2007).  “The Drifters,” Time.  Saturday, April 14, 2007 edition. http://www.time.com/time/magazine/article/0,9171,1607244,00.html
Jacob, Herbert, Erhard Blankenburg, Herbert Kritzer, and Joseph Sanders (1996).  Courts, Law and Politics in Comparative Perspective. New Haven: Yale University Press.  

Kahn, Ronald and Ken I. Kersch (eds.).  (2006).  The Supreme Court and American Political Development. Lawrence, Kansas: University of Kansas Press.

Kupchik, Aaron (2006).  Judging Juveniles: Prosecuting Adolescents in Adult and Juvenile Courts. NY: New York University Press.

Levin, Martin A. (1977). Urban Politics and the Criminal Courts.  Chicago: University of Chicago Press.
Mays, G. Larry and Peter R. Gregware (2004).  Courts and Justice: A Reader. 3rd Edition.  Long Grove, IL: Waveland Press.
Nardulli, Peter F.; James Eisenstein, and Roy B. Flemming (1988).  The Tenor of Justice: Criminal Courts and the Guilty Plea Process.  Urbana: U of Illinois Press.

Nolan, James L. Jr. (2001).  Reinventing Justice: The American Drug Court Movement.  Princeton, NJ: Princeton University Press. 

________ (2002) Editor.  Drug Courts in Theory and in Practice.  NY: Aldine de Gruyter.
Orren, Karen and Stephen Skowronek. (1994). “Beyond the Iconography of Order: Notes for a New Institutionalism,” in Lawrence C. Dodd and Calvin Jilson (eds.), Dynamics of American Politics: Approaches and Interpretations, Boulder, CO: Westview Press.

______ (2004).  The Search for American Political Development (2004).  Cambridge, UK: Cambridge University Press.
Powell, Walter W. and Paul J. DiMaggio (eds.) (1991).  The New Institutionalism and the Law and Society Tradition. Chicago: University of Chicago.

Provine, Doris Marie (1986).  Judging Credentials: Nonlawyer Judges and the Politics of Professionalism.   Chicago: University of Chicago Press.

_____ (1996).  “Courts and the Political Process in France,” pp. 177-248, Courts, Law and Politics in Comparative Perspective, (Jacob et al. eds.), New Haven, CT: Yale University Press. 

Smith, Rogers (2002). “Should We Make Political Science More of a Science or More about Politics?” PS: Political Science & Politics, vol. 35 (June 2002): 201.
Suchman, Marc C. and Lauren B. Edelman (1997).  “Legal Rational Myths: The New Institutionalism and the Law and Society Tradition, Law and Social Inquiry, vol. 22: 903-941.
Welsh, Wayne N. and Henry N. Pontell (1991).  “Counties in Court: Interorganizational daptations to Jail Litigation in California,” Law & Society Review, vol. 25 (#1): 73-101.

Whittington, Keith E. (2000).  “Once More Unto the Breach: PostBehavioralist Approaches to Judicial Politics,” American Bar Foundation Journal. vol. 25 (2): 601-34.

Willrich, Michael (2003).  City of Courts: Socializing Justice in Progressive Era Chicago.  Cambridge, UK: Cambridge University Press.
� Quoted from an email of Wednesday, January 3, 2007 by Roger Hartley, who responds to Graber’s earlier challenge with an argument for studying institutional change, especially changes in the organization of courts and their management brought on by innovations like specialized courts.  (� HYPERLINK "mailto:LAWCOURTS-L@usc.edu" ��LAWCOURTS-L@usc.edu�, January 3, 2007, 9:44 AM).





� Malcolm Feeley notes the importance of crime level, and the parochial nature of criminal courts generally, in defending his choice of a single court in a single city for analysis: “the pathologies of criminal courts vary widely, largely in accordance with the magnitude of the ‘stakes’ involved.  A recurring and continuous phenomenon in lower courts may not occur at all in higher courts that handle ‘bigger’ cases” (The Process is the Punishment: Handling Cases in a Lower Criminal Court, New York: Sage, 1979): xvi.


� As methodologist John Gerring suggests, an individual case can be a vehicle for much broader claims: “a case study refers to a set of units broader than the one immediately under study….  Studies of a war are studies of war, studies of a farming community are studies of farming communities everywhere, studies of individuals are studies of humanity…. John Gerring, “What Is a Case Study and What Is It Good For?” American Political Science Review, vol. 98, #2 (May, 2004): 344-45.  And see Lauren Edelman, “Rivers of Law and Contested Terrain: A Law and Society Approach to Economic Rationality,” Presidential Address, Law & Society Review, vol 38 (#2), 2004: 181-98.





� Rogers Smith takes this position: “Should We Make Political Science More of a Science or More about Politics?” PS: Political Science & Politics, vol. 35 (June 2002), p. 201. 


� The authors take the same position in their companion volume, The Tenor of Justice: Criminal Courts and the Guilty Plea Process, (Peter F. Nardulli, James Eisenstein, and Roy B. Flemming), Urbana, University of Illinois Press, 1988.


� Hagan explores the way this coupling concept might work in theoretical terms, distinguishing between proactive and reactive problem solving.  Proactive problem solving requires abandonment of the characteristically loose coupling between criminal-justice agencies that is sufficient for reactive problem-solving.  (See Hagan, 1989, and the discussion in Welsh and Pontell at 74-75.)


� Together they produced two books of readings in the same year.  Cornell W. Clayton and Howard Gillman, eds. Supreme Court Decision-Making: New Institutionalist Approaches.  Chicago: University of Chicago Press, 1999, and The Supreme Court in American Politics: New Institutionalist Interpretations. Lawrence, Kansas: University Press of Kansas.  


� Orren and Skowronek go on to argue that institutions are not merely actors in politics, but organizers of individual thinking within their boundaries, maintaining frames of reference over time and playing an active role in defining the social order (83).  Government institutions have greater powers because of their near-monopoly on legitimate violence (84-85).   The polity that emerges is “an aggregation of outward-reaching, interactive, mutually impinging institutions and the reactions it provokes” (85).  These authors are drawing from an older “new institutionalism” in organizational theory, a movement that got its start in 1967 in the United States with the publication of Peter l. Berger and Thomas Luckmann’s The Social Construction of Reality.   That book argued for the importance of cultural scripts and typologies that constitute taken-for-granted norms.  See Powell and DiMaggio, The New Institutionalism in Organizational Analysis.


� For serious felony offenses as prescribed by the legislature if the person charged has entered or remained in the United States illegally and if the proof is evident or the presumption great as to the present charge.





� This process is being facilitated by federal authorities, who offer training to local police in ascertaining citizenship, and by local police who are increasingly accepting the offer.  Local governments in some areas are requiring police to undertake this training in order to step up immigration enforcement without over-burdening local jails.  


� MCC’s mental health court and its homeless court (which assists persons who have outstanding warrants for quality-of-life violations) have been the subject of research by Arizona State University students.  These unpublished manuscripts are in the possession of the author.
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