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A.
Introduction

All countries that adhere generally to the principle of separation of powers find themselves in a dilemma. To an increasing extent, law in these countries is made not by the proper legislature, i.e. the elected parliament, but rather by the executive branch. It is simply not possible to govern a highly interventionist state solely through primary legislation. The U.S. Supreme Court for example acknowledges that “(i)n our increasingly complex society, replete with ever changing and more technical problems, Congress simply cannot do its job absent an ability to delegate power …”.
 These developments have placed administrators in a very powerful position. In other words: Delegated legislation matters, and matters increasingly. Thus, it has become one of the major tasks of constitutional and administrative law to channel this power. All jurisdictions acknowledge the departure from the traditional doctrine of separation of powers, but equally have to ensure that delegated legislation carries sufficient democratic legitimation.
 The separation of powers was originally rooted in the fear of tyranny. Montesquieu stated 1748 in his considerations “De l’esprit des lois”
: “Si le monarque prenoit part à la législation par la faculté de statuer, il n’y auroit plus de liberté.” However, these concerns have in the meantime lost their significance, as the executive branch itself carries democratic legitimation. Nevertheless, the whole scale of delegated legislation still raises fears that we are about to be ruled by bureaucracy. One cannot deny the need for special democratic legitimation as the delegated legislation is further remote from the source of democratic legitimation, the people, than parliamentary lawmaking. One might object that as the executive branch is better suited to make technically sound rules, delegated legislation carries legitimacy by rationality.
 But the rationality of government decisions will always be questionable. There is no absolute truth in policymaking. The relevant facts, their assessment, the policy’s goal, and the appropriate way to achieve it are the object of political struggle. Thus, executive rules must be legitimate beyond their technical soundness. Democratic legitimation is necessary.
 To exemplify this, the following comparison focuses mainly on the U.S. and German law governing the secondary legislation
 – “rules” in the U.S.
 and “Rechtsverordnungen” in Germany
 – as these countries follow fundamentally divergent paths to democratic legitimation. Other countries (especially Great Britain) and EU Law will be referred to en passant. The primary source of democratic legitimation is the people. The source can be used either indirectly by relying on elected representatives or directly by an effectively regulated public participation in rulemaking. It can broadly be said that Germany uses largely the first way to democratic legitimation (B. and C.) while the United States follows the second path (D.).

B.
Democratic legitimation by parliamentary predetermination of the executive rule 

In all the countries compared, however, enabling statutes provide for a basic democratic legitimation of executive rules. Unlike France
 and Portugal
 for example, the executive in the U.S. and in Germany has no inherent legislative power.
 As a general proposition, the executive can exercise only such legislative powers as are specifically delegated by the legislature. Putting aside an exceptional and very limited power of legislation under the prerogative
 (which can also be found in Italy
 and Spain
), British and other countries’ law follows a comparable approach.
 While the necessity of a delegating statute is common, the requirements on its content diverge.

I.
The German approach: Forcing Bundestag to make the “essential” legislative decisions 
The German legal system relies primarily on substantive parliamentary predetermination of the executive rule.
 The statute is considered to be the “central building block of the democratic constitutional structure”.
 Thus the Bundestag is constitutionally required to define the “content, purpose and scope” of legislative powers which are delegated to the executive (Art. 80 paragraph 1 sentence 2 Basic Law). These requirements can similarly be found in Swiss constitutional law
 – as well as in the judicature of the European Court of Justice
 and in the European Constitutional Treaty (Art. I-36 CT)
. As the German Bundesverfassungsgericht, the Federal Constitutional Court, puts it: The legislature is obliged itself to make “significant” decisions (so-called “Wesentlichkeitstheorie”).
 In this way it is to be guaranteed that the parliament elected by the people bears political responsibility for all laws, including those created by the executive. Accordingly democratic legitimation is achieved by the complex parliamentary procedures directed towards the aims of transparent decision-making, a balance of interests, and participation by political minorities. In addition, under German law all executive bodies with legislative powers are ultimately politically answerable to parliament. Delegates may only be the Federal government, Federal ministers and state governments (Art. 80 paragraph 1 sentence 1 Basic Law).
 All of them are directly monitored by parliament.

II.
The American approach: The “non delegation doctrine” is “moribund”
Originally American law was equivalent to German law. According to the so-called “non delegation doctrine” the role of Congress was to make the “important choices of social policy”. The Supreme Court once forced Congress to set “standards” by means of delegating statutes for the executive regarding the extent legislative powers conferred upon it.
 The parallel to German law is striking but not surprising, since American law was to a certain extent godfather at the birth of the actual German constitutional law after the Second World War.
 In fact, the wording “content, purpose and scope” in Art. 80 Basic Law can be traced back to the post-war “Office of the Military Governor of the U.S.” (OMGUS).

In the meantime, however, American law has diverged significantly from the German approach. The Supreme Court has given up enforcing the “non-delegation doctrine”.
 Congress tends to use the given leeway extensively by delegating largely unlimited legislative powers to the executive. Such delegations are characterised by Davis in view of the frequently applied “public interest standard” as “Here's the problem - deal with it” empowerment.
 The “non-delegation doctrine” is – as seen by Chief Justice Marshall – “moribund”.
 In this respect, American Law resembles the British law which rests on the doctrine of unlimited sovereignty of Parliament. Comparable to the pre-war German Law
 and contrary to the actual German Law the passage of “skeleton legislation” is in Britain as legally acceptable as it is in the U.S.
 

American law in addition does not require that delegated legislative powers are exclusively exercised by executive bodies that are as in Germany as well as in Britain answerable to a parliament. Rather, “insulation from the democratic process” is intended to guarantee that executive legislation is made free from political considerations and solely with regard to objective considerations and the public interest.
 This element of „antidemocratic distrust of political government“
 and reliance on administrative “expert managers” has a long history in the USA and – while somewhat controversial – is valid to this day.
 Congress generally mandates “independent regulatory commissions” to undertake legislative tasks, and these commissions – unlike the “executive branch agencies”
 – are politically unaccountable either to Congress or the President. The Supreme Court emphasises: “Broad regulatory powers … were most appropriately vested in an agency … relatively immune from the ‘political winds that sweep Washington’.”
 

III.
Comparative assessment of the different approaches
The development of American law of delegated legislation – and the British example – could lead in Germany – as in Switzerland – to an argument for waiving the strict requirements on parliamentary predetermination of the executive norm. Thus calls are heard to abolish the restrictive delegation standards laid down in Art. 80 Basic Law, so as to afford the parliament an unlimited right of delegation. The question of what parliament should itself regulate is said to be one not of constitutional law but rather of constitutional policy, to be addressed by parliament itself according to political criteria.
 Similar reasoning is common in the U.S. (“judicial self-restraint”)
 and governs British law (“sovereignty of parliament”).

1.
No relief without good cause of the parliament’s responsibility for substantive legislation

Adopting the American – and British – regulatory approach under German law nevertheless seems inappropriate. The loose requirements on the delegating statutes have led in the USA to a “crisis of legitimacy” and are subject to strong criticism as “legiscide”.
 With limited substantive demands made upon them, the “independent regulatory commissions” are seen as politically independent “principalities of power”.
 American courts, however, despite hefty criticism
, have accepted the situation. They are reluctant to declare the “fourth branch, a haphazard deposit of irresponsible agencies and uncoordinated powers”
 as unconstitutional.
 The independent regulatory commissions seem to be too strongly rooted in American state practice as the “principal structural development” of the 20th century
 and as “part of legal folklore”
. Suggesting the German model of confining the empowerment to delegates which are directly accountable to elected representatives of the people does not seem to be very promising. The Supreme Court Justice O’Connor is said to be “scared” by the idea that the traditional administrative structure could be unconstitutional.

Nevertheless, German state practice demonstrates that the proper legislature under the ever-present threat of unconstitutionality is in many cases well able to prescribe for the executive a substantive programme of delegated legislation.
 This would well suggest that the American Congressmen are – as the British MPs – more unwilling than unable to decide “hard cases” themselves.
 The American legal position can only be understood against the historical background of Roosevelt‘s “New Deal”, when the President threatened the Supreme Court with his “court packing plan”.
 In recent times there has been no lack of attempts to resuscitate the “moribund” non-delegation doctrine. But, even the energetic efforts of the former Chief Justice Rehnquist have failed to force Congress to decide on the “important” or “fundamental policy issues”, and to declare as unconstitutional under the non-delegation doctrine any too far-reaching legislative enabling powers.
 Anyway, the criticism voiced against ample delegations of legislative powers supports the approach of the German legal system, according to which the legislator is required to make a substantive decision and where the legitimation of executive delegated legislation is primarily a question of its basis in statutes.
 This also corresponds to the German constitutional history, which in the context of the Weimar disaster (characterised by extensive use of “Notverordnungen”, emergency rules, by the Reichspräsident
) and national socialist dictatorship (which was originally based on the extremely far reaching “Ermächtigungsgesetz” 1933
) is coloured by a conscious turning away from unlimited delegation powers of the legislature.
 Parliament is elected by the people and should not without good cause be relieved of its responsibility for substantive legislation. Statutes as “central regulatory instruments” form a basic model which is worthy of preservation.
 To ensure that this is not undermined should in the U.S. be the “courts’ job”.
 

2.
Limits to substantive predetermination in the enabling legislation
However, German state practice is also subject to the dilemma
 of the proper legislature in some cases not being able to make the essential normative decisions to complex regulatory problems and to predetermine the content of executive norms. Anything else would be parliamentary “calumny” or self deception.
 The impossibility of more precise statutory regulation is often an argument in the German judicature for relaxing the restrictions on the empowering legislation in Art. 80 Basic Law.
 Comparison with the American and British systems underlines the sense of such an argument.
 In this way in all countries the question arises of whether and by what means democratic legitimation can be supplemented.

C.
Democratic Legitimation by parliamentary participation in the executive rulemaking process
In Germany – as in Britain
 – a common tool to compensate for the lack of substantive predetermination of executives rules by the parliament is the technique that parliament in some ways participates in the executive rulemaking procedure.

I.
The German approach: Bundestag participating in the process of making Rechtsverordnungen
It is the main feature of German law governing administrative legislation that it provides for rather intense parliamentary participation.
 Following the German tradition, which can be traced back to the reign of the Prussian kings and German emperors in the 19th century
, the Bundestag as a whole can participate in the process of making “Rechtsverordnungen”. The most important tool to ensure parliamentary influence are so called “Zustimmungsverordnungen”, which need the consent of parliament before they are promulgated. The participation of the parliament as a whole is considered as constitutional. The Bundesverfassungsgericht asserts no violation of the separation of powers.
 The Court only requires a “legitimate interest of the legislature” (“legitimes Interesse der Legislative”) to maintain influence on the sub-legislative lawmaking.

II.
The American approach: Legislative veto is unconstitutional
In view of the far reaching delegated powers and the independence of public bodies promulgating rules, one could be led to think that the American Congress could at least – as do the Bundestag in Germany and the British Parliament – determine that rules created by the executive should require its prior approval.
 Indeed, American law did once provide for such a legislative veto and Congress used to exercise it
 until – to the disappointment of many commentators – the Supreme Court in the notorious Chadha-case (1983) pronounced the legislative veto to be unconstitutional on the grounds that it infringed the principle of the separation of powers.
 Delegated legislation was considered to be the task solely of the executive. The legislature could only regain the power to create norms through a formal legislative procedure in which both chambers (“bicameralism”) and the President (“veto or approval”) participate. While some types of Congressional review of administrative rules are constitutional such as “report-and-wait”-provisions
, the legislative veto in its classic sense is generally no longer an option for Congressional control over rulemaking.

III.
Comparative assessment of the different approaches
Even if in the United States the legislative veto could not prevail, from the comparative law point of view, the former American practice of legitimating delegated legislation through participatory rights of representatives of the people, should in the German – and British –discussion be an argument for, rather than against, the compensatory effect of parliamentary participation.

1.
Compensation of a lack of definition in the delegating statute by parliamentary participation in the creation of executive norms
The judgments in which the Supreme Court declared the parliamentary right of participation to be unconstitutional are criticised in the USA for their overly formal rationalisation. It is regretted that “the most effective means of legislative control over rulemaking” was knocked out of the hands of Congress.
 German law is governed by the (albeit controversial
) idea that in all cases in which, despite all efforts, it is in effect not possible to give an adequately defined statutory regulation, a lack of substance in the empowering legislation may be compensated by retrospective parliamentary participation in the creation of the executive rule.
 Similar reasoning is voiced in Switzerland
 (and governs to a certain extent the “comitology” procedures in EU law
). The legislature thus assumes political responsibility for the executive rule beyond the original empowerment by means of subsequent approval, so that a noteworthy additional level of democratic legitimation is effected.

2.
Limits to compensation

However, the limits to compensation must also be borne in mind. While it is true that delegated legislation gains in democratic legitimation through the participation of the directly elected parliament, the German Bundesverfassungsgericht stresses that parliamentary participation nevertheless fails to reach the level of legitimation of formal statutes because of the difference – also emphasised by the U.S. Supreme Court – between the approval procedures and legislative procedures.
 In addition, this democratic coupling has its drawbacks in that the parliamentary task of formulating policy etiolates.
 Furthermore, parliamentary control of delegated legislation is severely restricted as executive norms can normally only be approved or disapproved in its entirety and without amendment.
 A realistic view of  state practice finally reveals that the effectiveness of parliamentary control of subordinate legislation is constrained by the shortage of information and time for debate.
 Some British scholars even state that it is a constitutional fiction to say the Parliament exercises any real safeguards over delegated legislation.
 Thus, according to German constitutional judicature a parliamentary reservation can never fully replace the substantive requirements of Art. 80 Basic Law. The approval of the Bundestag could only function as a merely supplementary democratic legitimation.
 

D.
Democratic Legitimation by public participation in the executive rulemaking process

In view of the uncompromising judicature of the Supreme Court on the legislative veto and the flexible approach to substantive requirements made upon the empowering legislation, American law is left with only the possibility of securing democratic legitimation of delegated legislation by means of the involvement of the public in executive legislative procedures. This concept should be taken into consideration in Germany as well as in the U.K.

I.
The American approach: The model of participatory democracy 

The American Administrative Procedure Act (APA) provides for participation by all interested persons as a necessary step in all cases of delegated legislation (§ 553 APA).
 The public authority has to publish a proposed rule and to give notification of the factual basis for the decision-making (“notice of proposed rulemaking”).
 In addition, the public authority has to give an opportunity to “anyone who makes the effort to write a letter”
 to participate in the process of legislation (“right to comment”).
 The agency has to take account of the “significant comments” either in writing or by means of a hearing.
 Finally the agency also has to compile and make publicly available a “rulemaking-record” with a thoroughly reasoned “statement of basis and purpose”.
 The participatory rights can be enforced in Court. Judicial review is much easier to achieve in the USA than in Germany.
 Claims by individuals, interest groups and associations are increasingly given locus standi (so-called “liberal standing”).
 A claimant can appear widely as “private attorney general representing the public interest”.
 American courts scrutinise the observance of procedural requirements especially strictly (so-called “hard look” doctrine). As the procedural control under the “arbitrary or capricious test” also covers the objective correctness of the basis for the decision
, judicial control of executive rulemaking in the USA is in general tighter than in Germany.

Following the U.S. Supreme Court’s reasoning public participation serves as compensation for the lack of substantive definition of the empowering norm.
 According to the (albeit controversial) American legal approach, an effective and “fair”
 public influence on the rulemaking-authority in turn secures a democratically legitimated legislative decision.
 One basis for this is among others
 the so-called “interest representation model”
 (somewhat supported by the “public choice theory”
). The executive legislation process should be so structured that it is similar to the parliamentary equivalent.
 American scholars explain: “An attitude about delegation is not to worry about how broadly Congress delegates power to agencies, and to instead pay attention to how the agency uses the power.”
 According to the American legal view, delegated legislation then has democratic legitimation similar to a statute if the public exercises influence over the rule creating authority in a way similar to that exerted on parliamentarians (“corridoring” rather than “lobbying”
).
 The tightly structured and judicially controlled
 public participation in executive dedicated legislation is seen as a “substitute” for the classical democratic process of decision-making, where the parliamentary decision-makers are elected and are politically answerable to the voters.
 

II.
The German approach: No general requirement of public participation in the process of making Rechtsverordnungen
Compared to the American rulemaking procedure, German executive rulemaking institutions are relatively free from external requirements.
 In this respect German Law resembles the British law.
 As a general rule German law does not require public participation in the procedure of making sub-legislative law. It is normally at the discretion of the authority to what extent the public are involved in the creation of delegated norms. Furthermore, there is no general requirement that reasons must be given.
 Some modern statutes, however, provide for some public participation in the form of hearings of affected interests (“Anhörung beteiligter Kreise”).
 But the Bundesverfassungsgericht has stated that there is no constitutional requirement of public input into the rulemaking process.
 German courts and scholarship even view public input sceptically,in that the persons involved represent their interests and not the common good.
 To ensure democratic legitimation they argue that the decision-making power must solely remain with the executive delegate. Representative democracy is considered as the “the proper form of democracy”.

III.
Comparative assessment of the different approaches 

In Germany – as in the U.K. – the evaluation of the American understanding of democracy, according to which the political and legal process does not end with empowering legislation but rather in many respects only then begins, may offer ideas for consideration – not only but mainly ​in cases in which the legislator is neither able to precisely determine the content of the subordinate norms nor to substantively scrutinise the delegated legislation.

1.
Supplementation of the often insufficient democratic legitimation of delegated legislation by public participation

The American model could be used above all in such regulatory areas where legislation is highly controversial politically and where parliamentary legitimation alone fails to secure sufficient acceptance.
 The rule creating authority would thereby itself become an “actor in the public political process”
 and – like American agencies – would have to endeavour to gain the necessary support for proposed regulations directly from the people and above all from the affected groups. In this way publicity would supplement the often insufficient parliamentary democratic legitimation of delegated legislation and the circumstance would be recognised that there is no legitimation by expertise alone without political appraisal.
 A fair procedure in the American sense – that is a transparent procedure which offers all interested parties equal opportunities of influence and is in view of the danger of “agency capture” controlled judicially (particularly by allowing a pre-enforcement review) – could strengthen confidence in delegated legislation so that it would be seen and accepted through the direct coupling to the people as “worthy of deference and respect”
 and thus democratically legitimated.
 Such a model of delegated legislation structured in terms of participatory democracy would in addition counteract certain disadvantages of representative democracy. Participatory rights give individuals additional opportunities for influence beyond their participation in general elections. This would mitigate the frustrating circumstance that precisely the informed and interested voter has to register his differentiated reaction to a range of political alternatives in a single vote
 – a problem which has above all been addressed by the so-called “public choice theory”.
 It would dissipate feelings of powerlessness of those subject to the law and their resultant apathy and distrust of the political process (“Politikverdrossenheit”).

2.
Limits to compensation and the problem of time, cost and delay

Nevertheless, there are limits to compensation. The U.S. system of delegated legislation is not ideal. In view of the criticism voiced against the “democratic process ideal”
 in the USA
 legitimation through procedure can only supplant but not replace parliamentary democratic legitimation of the executive norm.
 Criticism has also been voiced in British scholarship.
 In Germany, adopting the American approach to democratic legitimation would also contradict legal tradition, which seeks justice not in procedural fairness and a balance of conflicting interests, but above all in the substantively correct decision.
 In the USA in recent years, there has also been a reaction towards substantive law. The euphoria of the 1970s of the “rule-making era”
 – in which rule-making was seen as “one of the greatest inventions of modern government”
 – has given way to a more sober view. There is – as we have seen – a crisis of legitimation.

Above all, however, in the U.S. delegated legislation has become so formalised that the costs – even taking account of the “information costs”
 saved through public involvement – have risen dramatically. An example may serve as an illustration. The Federal Drug Administration was required to lay down rules for the peanut content of peanut butter. This process of executive norm creation took nine years!
 Anything like this has to be avoided anywhere.
 Beyond doubt, making administrative decisions after consulting a wide range of affected interests will slow down the decision-making and will cause increased costs for the administration. In certain circumstances, however, such costs are worth bearing. As the British scholar Paul Craig puts it
: “If an autocrat made all decisions, they would doubtless be made more speedily. A cost of democracy is precisely the cost of involving more people.” Furthermore, the American scholar Arthur Bonfield points out that “the immediately more expensive procedural requirements … might be likely to reduce societal costs in the long run. They might result in better rules. Better rules would reduce the need for subsequent agency proceedings to cure earlier mistakes.” 
 Finally, public participation enhances the acceptance of the regulation. This reduces the costs of enforcement.

E.
Conclusion

The comparative analysis of the law governing delegated legislation has revealed similarities in history and fundamental divergences in the actual constitutional framework of the compared jurisdictions. While some differences – like the American  distrust of political government and reliance on administrative expert managers – are merely of legal cultural interest, other divergences provide food for thought. A certain convergence based on comparative insights seems to be appropriate. On the one hand, those in the U.S. as well as in Britain should note that the proper legislature in Germany under the Damocles Sword of unconstitutionality is in many cases well able to prescribe a substantive programme of delegated legislation for the executive. Parliament is elected by the people and should not without cause be relieved of its responsibility for substantive legislation. As we have seen, comparable considerations have been voiced in the recent American debate. Furthermore German – and British – state practice shows that an inevitable lack of substantive predetermination of the executive rule in the empowering legislation can to a certain extent be compensated by retrospective parliamentary participation in the decision-making process. The comparison thus supports critics in the US who object to the Supreme Court judicature on the unconstitutionality of the legislative veto. On the other hand Germany – and Britain – have to accept that there are limits to the substantive parliamentary predetermination of the delegated legislation and to the retrospective legitimation by parliament. In this respect the American model of participatory democracy is of value. The comparison suggests that the democratic legitimation of secondary legislation can also be secured where the public are comprehensively involved in the delegated legislation procedure. The recent tendency in German lawmaking to provide for some public participation in the form of a hearing of affected interests (“Anhörung beteiligter Kreise”)
 finds comparative support. American law shows that the characteristic elements of the proper legislative procedure – publicity of decision making, orientation towards balance of interests and involvement of political minorities – can also enrich the exercise of delegated powers and must do so in case the due legislative process cannot exert sufficient influence on rule creation.
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