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David A. Hyman

Over the past half-decade, the U.S. health care marketplace has taken moderate steps in the direction of a payment-for-performance (“P4P”) system of compensation.  This development has been associated with a parallel move toward greater transparency with regard to cost and quality.  Considerable ink has been spilled on the likely impact of these initiatives on the traditional triad of health policy issues: cost, quality, and access.  Little attention has been given to the implications of these developments for medical malpractice litigation.  This essay offers some preliminary predictions on the way these distinct institutional arrangements are likely to interact.  A future draft will explore how medical malpractice litigation is likely to influence these transparency/P4P initiatives, and sketch out a strategy for harmonizing the incentives created by these disparate systems. 

At the outset it is important to apply a high discount rate to my predictions.  As I noted some years ago, if law professors had any particular expertise in forecasting the future, their time would be monopolized by hedge fund managers and bookies, instead of law students.
  Health policy is also prone to institutional fads and moral panics – which can result in regulatory U-turns, and the abandonment of policies that are far more entrenched than the relatively nascent movement toward P4P and transparency.  Finally, 2008 is an election year, and one’s predictions about the future should be affected by the identity of the Democratic nominee, and the outcome of the Presidential election – both of which still remain to be determined

Part I briefly sketches out the backdrop against which these developments have played out.  Part II describes the move toward transparency and P4P.  Part III predicts how these developments will interact with the medical malpractice system, and more broadly, how the patient safety movement and the liability system will interact.  Part IV concludes.  

I. How We Got Where We Are 

The past thirty years have seen the emergence of a quality movement in health care.  The greatest changes in visibility and public attention to the issue have come in the past decade – resulting from the reframing of the quality movement into the patient safety movement.
  Historically, the issue of quality was the exclusive province of physicians and professional organizations.  These entities employed a range of strategies to ensure quality and avoid error, including education, lofty ethical standards, demanding norms of patient service, licensure, reputation, the desire for referrals, an emphasis on character and altruism, and a highly punitive “shame and blame” culture.  The regulatory framework was licensure-based, dominated by professionals, and built around a “bad apple” model of health care quality.  Instead of focusing on system-level failures, individual physicians were the focus of regulatory intervention. 

Non-professionals played little or no role in assessing whether the quality of care that was delivered was of high quality, or even minimally adequate.  The signal exception was the medical malpractice system, which subjected the decisions of physicians to lay judgment, and was heartily disliked by physicians for that reason.  

Purchasers played a very limited role in ensuring quality.  Both public and private payors were more focused on the cost of health care services than their quality.   Even if Medicare’s administrators had wanted to exercise their purchasing power to improve quality of care, there were significant institutional and statutory constraints on their ability to do so.  Indeed, the first two sentences of the Medicare statute explicitly state that the program would not interfere with the practice of medicine in any way, shape, or form. 

The lack of any effective oversight was compounded by a lack of transparency regarding the quality and cost of medical services.  As the former Deputy Secretary of HHS observed, “our health care system is both ‘price blind’ and ‘quality silent.’”
  The President’s Council of Economic Advisors summarized the situation as follows: 

In most market settings, consumers’ purchase decisions are based on good information on the value of the products they buy.  But in healthcare the lack of good information on the success of different treatments – in terms of the best outcomes per dollar – means that individuals and families have difficulty making informed decisions, and insurance companies are not rewarded for altering their coverage to encourage high-value care.”

Stated more concretely, ordinary consumers have access to better information about the quality of household appliances and automobiles than about the quality of care rendered in their local hospitals; “few Americans could tell you which of the five hospitals nearest to them has the best outcomes for cancer care, or obstetrics, or orthopedic surgery.  Significantly, they would have trouble even getting this information if their health or their life depended on it!”
  


The lack of transparency is compounded by the dysfunctional incentive arrangements under which health care is delivered. In health care, most compensation arrangements pay health care providers for what they do, not for what they accomplish.
  The failure to tie compensation to variables that correlate closely with patients’ needs and desires means that providers rarely have an economic incentive to invest in quality or prevent error.  More concretely, when physicians are paid using a fee-for-service system of compensation for every patient encounter they have, there is no necessary nexus between payment and quality of care.  Indeed, under some circumstances, providers receive higher payment for providing worse quality care.  In the language of strategic planning, these incentives mean that there is often no “business case for quality” in health care.
   


As a former dean of clinical affairs at George Washington Hospital, turned long-time president of the principal accrediting entity in health care (JCAHO) summarized matters, “when I came out of school I thought that someone would be measuring my performance, and that I would be paid accordingly. That seemed logical to me. . . But it turned out that I could do as well or as poorly as I wanted and get paid anyway.”
 
In combination, these dysfunctional institutional arrangements contributed to serious quality deficiencies.   As I noted in an earlier article, the empirical literature on health care quality is “replete with statements that look like tabloid headlines.”
  These headlines would include, among others, that “one-fourth of hospital deaths may be preventable;”
 “180,000 people may die” every year “partly as a result of iatrogenic injury;”
 “one-third of some hospital procedures may expose patients to risk without improving their health,”
 and “[t]he United States loses more American lives to patient safety incidents every six months than it did in the entire Vietnam War.”
  The quality problems that give rise to these headlines include every conceivable example of overuse, underuse, misuse, and out-and-out error, in every conceivable setting in which care is delivered.
  In an influential 1999 report, the Institute of Medicine estimated that medical errors are the eighth leading cause of death in the United States, ranking ahead of AIDS, motor vehicle accidents, and breast cancer.
  In 2007, the National Center for Quality Assurance reported that the failure of health plans to provide optimal care resulted in between 35,000 and 75,000 deaths avoidable deaths, 45 million sick days and $7.4 billion in lost productivity.
  Avoidable adverse drug events and preventable nosocomial infections are quite common.
  Treatment variations are enormous as well, with patients in some areas receiving far higher and far more expensive levels of care than others of similar age and physical condition who live elsewhere—with no obvious effect on outcomes.
 

The last half-decade has seen the emergence of two complementary strategies (transparency and P4P) for addressing these and other problems.  Part II addresses each of these initiatives in turn.  

II.
The Rise of Transparency and P4P


A.
Transparency Initiatives


The last few years have seen an explosion in the availability of information from public and private sources about quality of care.  Between state and federal report cards, and private sector sources of similar information, consumers have access to far more information than they once did about providers’ expertise, malpractice and disciplinary records, and success rates.


On the public sector side, the Department of Health & Human Services has a major transparency initiative,
 pursuant to an executive order by President Bush encouraging such efforts.
  The HHS Hospital Compare website allows consumers to obtain information on how often particular hospitals provide recommended care.
  Similar websites exist for dialysis providers, home health agencies and long term care providers.
  Information has also been posted on charges and Medicare payments to hospitals, ambulatory surgery centers, and physicians.
  Numerous states have created report cards for managed care organizations and some provide volume information for specific conditions or quality ratings based on clinical quality measures.
  Finally, AHRQ periodically issues a national report on the state of the quality of care in the United States.

On the private sector side, the most well-known initiative is run by NCQA.  NCQA developed the Health Plan Employer Data and Information Set (“HEDIS”) to help assess health plans.  HEDIS uses more than 50 measures of provider and plan performance in areas, such as patient satisfaction, childhood immunization, and mammography screening rates, known to affect employee plan choice.  Other private initiatives similarly seek to make quality-related information available to employers, health plans, and the general public.

Transparency has also been politically popular; as Professor Bill Sage has noted, “because disclosure laws influence private transactions without substituting direct government regulation, they illuminate all parts of the political spectrum, appealing equally to conservatives, who applaud ‘market facilitation’ and ‘bootstrapping,’ and to liberals, who favor ‘empowerment,’ and the ‘right to know.’”
  However, there has been a provider-led backlash against transparency initiatives, based on arguments that the information that is being disclosed is flawed, incomplete, and has the potential to mislead patients and actually result in lower quality care.
  Physicians have already brought lawsuits on similar grounds in Connecticut (against Cigna) and Washington (against Regence Blue Shield).
  Although previous cases have involved the attempts by insurers to create tiered networks, such complaints have resonated with New York Attorney General’s Office, which recently sued numerous health insurers and attempted to enjoin them from introducing provider-level report cards.
  The case ultimately settled with an agreement that identified certain quality measures to be employed by all insurers, and prohibited the use of other measures unless authorized by an independent monitor with expertise in health care quality.
 


B.
P4P Initiatives

P4P represents a modest effort to use economic incentives to encourage health care providers to consistently deliver high-quality care.
  By forcing providers to internalize the costs of low quality care and enabling them capture the benefits of high quality care, P4P attempts to harness the self-interest of providers to improve quality of care.  P4P also has an important information-forcing potential.  To the extent health care organizations have internal cultures that discourage health care workers from reporting and dealing with mistakes, P4P can make this dysfunctional culture more expensive – and encourage these organizations to transform themselves.  


P4P arrangements have become extremely common in recent years.  Medicare recently announced it will no longer pay for certain events that should never occur (“never events”).
  Medicare also recently completed a demonstration project that paid modest financial incentives for hospitals that did well (and modest financial disincentives for hospitals that did poorly) on specified measures of quality for five conditions.
  Medicare has a number of similar bonus programs for managed care plans and physicians.


Employers and private plans have enthusiastically adopted P4P.
  The Pacific Business Group on Health has been using incentive-based performance targets for many years in its contracts with HMOs.  HMOs that fail to meet targets for patient satisfaction and various clinical benchmarks (including prenatal care, mammography, pap smears, childhood immunizations, and cesarean section) forfeit two percent of their fees.
  The Leapfrog Group, a coalition of 145 private and public organizations, is using its purchasing power to encourage hospitals to adopt computerized physician order entry (“CPOE”), referrals to high volume hospitals for certain procedures, and staffing intensive care units (“ICUs”) with intensivists.
  Finally, multiple insurers have decided they will no longer pay for medical treatments that should not have been provided, nor will they pay the medical bills associated with the consequences of such errors.

III.
Interaction of Transparency/P4P and Medical Malpractice

A.
Medical Malpractice 101

Predictions about the interaction between the medical malpractice system and transparency/P4P initiatives requires an understanding of what we know about the current performance of the medical malpractice system.  An extensive body of research makes it clear that the liability system does a thoroughly unimpressive job in dealing with the problem of negligent diagnosis and treatment – let alone low quality care that does not rise to the level of negligence.
  

The most comprehensive studies have involved structured reviews of the medical records of hospitalized patients in California, New York, Colorado and Utah.  A consistent finding across these studies is that approximately 1% of hospitalized patients will be negligently injured, with consequences ranging from complete recovery in less than a month (46% of those negligently injured) to death (25% of those negligently injured).  If these figures are extrapolated to the nation as a whole, adverse events accounted for more than 150,000 deaths every year, with medical negligence accounting for more than half of that total – without even counting deaths in outpatient settings.

Relatively few adverse events resulted in the filing of a malpractice claim against a health care provider.  Approximately 2% of those who were negligently injured filed a claim, although a substantially greater percentage of claims were filed in cases where the injury was more severe.  Of the claims that are filed, a substantial majority involve cases where there was no negligence.  However, the second problem is dwarfed by the first; “for every doctor or hospital against whom an invalid claim is filed, there are seven valid claims that go un-filed.”
  Once cases are filed, the tort system does a fair job of sorting the wheat from the chaff, but in an appreciable percentage of cases, it reaches the “wrong” decision – i.e. awarding damages when there was no negligence/adverse event, and not awarding damages when there was negligence.

This unimpressive performance is expensive: for every dollar which reaches the injured patient, estimates indicate that at least one additional dollar is spent getting it there.  Most of this expense is ultimately borne by patients in the form of higher medical fees, but there is a substantial public subsidy as well.
  To summarize, the tort system does a miserable job of compensating victims of medical malpractice and deterring medical injury – largely because most of the victims never file a lawsuit – but also because it has extremely high loading costs, and a significant error rate.  

Of course, compensation is not the only purpose of the tort system.  Deterrence is also an important element. In theory, the tort system imposes economic costs on negligent providers (and only on negligent providers), who respond by modifying their behavior to conform to professional standards.  In practice, matters are considerably more complicated, since the tort system’s deterrent “signal” contains an enormous amount of noise.  As noted previously, relatively few of those who are negligently injured ever file a claim – meaning that negligent defendants will be under-deterred.  Because patients who are not victims of negligence do sue and frequently obtain compensation, careful providers are also over-deterred.  Negligent providers also win many cases, adding to the confusion.  Whatever signal emerges from this mix of non-adjudications, good adjudications, and bad adjudications is then further muddied by malpractice insurance, which is priced by state and practice specialty and not on claims experience.  Thus, the tort system imposes roughly similar amounts of pain on both high-quality and low-quality providers.
B.
Medical Malpractice and P4P/Transparency


If transparency/P4P initiatives work as intended, they have the potential to dramatically decrease the number of negligent medical injuries. In theory, fewer injuries would mean fewer lawsuits and lower medical malpractice premiums.  This sequence of events has already occurred in anesthesia; as quality of care improved, the number of malpractice cases declined precipitously, followed by lower (and quite stable) malpractice premiums.
  
Yet, there are good reasons to question the likelihood of this happy scenario, at least in the reasonably short run.  First, increased transparency could actually increase the probability of a claim, as individuals who did not know they were negligently injured now learn of that fact.
  Second, transparency/P4P could conceivably raise expectations about the quality of care patients should expect, which would likely increase the chance of suit in the event of a bad outcome.
  The American Medical Association was quite concerned about this issue; it’s Code of Medical Code of Medical Ethics flatly prohibits doctors from conditioning the right to payment on the success of a treatment or procedure, on the grounds that do so implies “that successful outcomes from treatment are guaranteed, thus creating unrealistic expectations of medicine and false promises to consumers.”
  Although there are good reasons to doubt this assertion from an ec, onomic perspective, it is less clear how consumers will actually process such information.
    

Third, even if transparency/P4P does not materially increase the claiming rate, the number of “false negatives” in the current system (i.e., negligently injured patients who do not presently sue) is so high that even a tiny increase in claiming could swamp any benefit from improved quality of care.  This “boiling pot” of negligently injured plaintiffs that do not currently bring suit represents a major business opportunity for plaintiffs’ lawyers who have already shown their creativity in marketing their services.


Finally, there are good reasons for doubting the ability of transparency/P4P initiatives to materially affect the number of negligent injuries, at least in the short run.  The available research indicates that information disclosure strategies have had relatively modest effects, with most of the “bang for the buck” coming on the supply side, as providers discover to their dismay that they are ranked below average or worse, and take steps to improve their performance – at least as long as they anticipate that the results will be made public.  Although the empirical research on P4P is promising, the results are mixed – and even when performance improves, it is still far from six-sigma levels of quality.  


More fundamentally, P4P takes the existing (dysfunctional) system of compensation as given, and creates incremental incentives to deliver high performance.  The core incentives of our current payment system are not altered merely because a modest P4P incentive has been plopped on top of them.
  Until P4P displaces the core incentives created by our current system of compensation – which was described by the Institute of Medicine as “broken” because “it provides few disincentives for overuse, under use or misuse of care and does not reward efficiency,” one should not expect P4P to work miracles.
   


One should not be unduly negative regarding the potential of transparency/P4P initiatives to improve quality of care.  In the long run, I expect transparency/P4P initiatives to materially lower the rate of negligent injury, but the long run can be long indeed.     


A second possible consequence of transparency/P4P points in the opposite direction, and suggests such arrangements might actually increase liability risk.  If the transparency/P4P measures are deemed by insurers and jurors to represent mandatory national treatment guidelines, they will (unintentionally) result in strict liability for failure to meet these standards.  When Medicare and every insurer in the United States has determined that certain things should “never” happen, it is more likely that patients who suffer such adverse outcomes will become plaintiffs -- and less likely that juries will give health care providers the benefit of the doubt.  The same dynamic will apply to a lesser degree with measures that, although not styled as “never events,” still require the provider to hit xx% of a statistical measure to receive additional payment.  As noted previously, such arrangements can create an expectation that bad outcomes can be avoided through diligent effort – which, at a population level, is the whole point of a P4P arrangement.  If transparency/P4P initiatives heighten expectations enough, they can result in increased malpractice litigation, even though the actual rate of negligent treatment is declining.  (Of course, it does not follow that any of these cases will be “winners,” since one needs more than heightened expectations to prevail.)


Such arrangements may also have more subtle effects that will also tend to increase liability exposure.  Under current law, Plaintiffs must prove that the treatment they received breached professional standards of care – and establishing that point generally required expert testimony as to professional custom.  The locality rule and tort reforms adopted by numerous states imposed substantial restrictions on who could qualify as an expert – meaning that the cost of obtaining such testimony was high, when it could be obtained at all.  High transaction costs discouraged litigation – particularly in cases with modest damages.  Absent provable damages of at least $100k, most plaintiffs lawyers are reluctant to take on a case.
  If transparency/P4P initiatives create an objective national standard of care, the transaction costs of litigating such cases will go down.  At the margins, such developments will broaden the pool of cases plaintiffs lawyers are willing to pursue – and enhance the likelihood they will take on such cases.  When cases come to trial, transparency/P4P initiatives could even be used as the basis for resolving cases through res ipsa loquitar.
  


Finally, there is a third possible consequence of transparency/P4P initiatives.  If these initiatives are successful, patient safety advocates would have a stronger hand in their attempts to replace traditional malpractice liability with an alternative system of dispute resolution.  Patient safety advocates already have the support of physicians, who argue that high error rates are the fault of the legal system.  Their basic claim is that fear of liability discourages error reporting and reduction.
  Patient safety advocates similarly assert, in the words of the IOM’s 1999 report, that “patient safety is hindered through the liability system and the threat of malpractice which discourage the disclosure of errors.  The discoverability of data under legal proceedings encourages silence about errors committed or observed.”
  The IOM’s 2001 report repeated and extended the claim, asserting that “alternative approaches to liability, such as enterprise liability or no-fault compensation, could produce a legal environment more conducive to uncovering and resolving quality problems.”
  


The claim that liability risk discourages error reporting and quality improvements has become the conventional wisdom among providers and patient safety advocates – and has found a ready reception among those who prefer a world without malpractice liability.  Physicians and patient safety advocates agree that we should replace medical malpractice litigation with an alternative institutional arrangement.  Although there is disagreement on what exactly that arrangement should be, health courts and no-fault liability appear to be the leading contenders for the crown.  To date, opponents of the tort system have made little headway in this regard, apart from no-fault systems for bad baby cases in Virginia and Florida.  However, if (and it is a big if) the transparency/P4P initiatives are perceived as dramatically improving the performance of the health care system, patient safety advocates will have much more credibility in their efforts to vanquish medical malpractice litigation. 


Finally, one should not ignore the possibility of providers and patients using the litigation system to attack transparency/P4P initiatives.  Although a full frontal assault on P4P seems unlikely to succeed, patients could bring a negligent design challenge on various grounds – particularly if the arrangement uses a process-based variable that turns out to be a poor proxy for quality of care.  Similarly, providers who are unhappy with these initiatives can use litigation to delay or cripple such initiatives, just as they attacked the attempts of insurers to create tiered networks.  If that happens, all bets are off, at least until these cases are resolved. 

IV.
Conclusion

As I noted in earlier article, “no rational system of compensation rewards an agent for making a principal worse off.”
  A world in which health care providers profit from their mistakes is a world in which providers will find reasons for allowing high error rates to persist.  The initiatives described in this article represent a preliminary attempt to address this problem, by creating incentives that make the agent (provider) better off only when the principal (patient) is better off.  It is far from clear whether these initiatives will have that effect, or the form such initiatives will take in the future.  It is even less clear how these initiatives will interact with the medical malpractice system.  

Design details matter as well. How the transparency/P4P initiatives are designed and implemented – including how many services they affect, and how they change over time will affect the nature of the interactions between these initiatives and the medical malpractice system – and will change the likelihood of any of these predictions coming to pass.  For example, it will probably matter whether P4P is explicitly tied to the outcome in a particular case v. aggregate levels of performance across all cases.  Similarly, it will matter if transparency/P4P initiatives focus on areas that currently give rise to substantial malpractice liability or not.  Finally, the degree to which tort reform and physician adoption of effective apology protocols affect claiming rates remains to be seen.
   

Predicting the net effect of all of these trends, when each individual component is contingent on a host of unforeseen circumstances, is not a task for the faint of heart.  That said, if I was forced to make a prediction, it would be that in the short-run, transparency/P4P initiatives will result in a modest increase in malpractice claiming.  If this does not kill off these initiatives, I predict the long-run improvements in quality will lower the claiming rate back where it was before these initiatives began.  Finally, I don’t expect the wholesale replacement of the tort system, although I expect increased use of ADR as a result of private contract. 

To be sure, crystal-ball gazing tells you as much about the soothsayer as the future – particularly if the soothsayer does not attach concrete probabilities to their predictions.  To summarize, one should assess my predictions with a healthy appreciation for the implications of Yogi Berra’s insight “It is difficult to make predictions, especially about the future.”  That goes double when my compensation is not tied to the accuracy of my predictions.  P4P anyone?     
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