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When Actor and Spectator Meet in the Courtroom:

Reflections on Hannah Arendt's Concept of Judgment*
Can the theatre exist without an audience? At Last one spectator is needed to make it a performance. So we are left with the actor and the spectator. We can thus define the theatre as what takes place between spectator and actor.


Jerzi Grotowski

... this critic and spectator sits in every actor ... without this critical, judging faculty the doer or maker would be so isolated from the spectator that he would not even be perceived.



Hannah Arendt

Introduction

Plato thought that human affairs, the outcome of action, should not be treated with great seriousness; the actions of men appear like the gestures of puppets led by an invisible hand behind the scene, so that man seems to be a kind of plaything of a god.

In her seminar lectures on Kant's political philosophy, Arendt criticizes this attitude of disdain for the vita activa, attributing it to the long tradition of Western philosophy. According to Arendt, this attitude is linked to the dichotomy that philosophers construct between theory and practice and to the supremacy they accord the theoretical way of life that allows them "to escape from the cave of opinions altogether and go hunting for truth."
 Arendt undertakes to correct this attitude with the help of Kant's Critique of Judgment (which she reinterprets as his real political philosophy). Even though Kant, too, preferred the theoretical pole of the dichotomy (the spectator rather than the actor), his book signaled a departure from the philosophical tradition because for him, "the onlooking position of spectator ... is the position of the judge".






 


What can we learn from this move from spectator to judge? The move is crucial in Arendt's view because the judge does not (and cannot) wish to escape from the cave of opinions, since opinions are central to the act of judgment. In other words, his spectator-ship is a situated one, within human affairs. For Kant, it should be noted, the judge was only a legal metaphor, but not so for Arendt.

Her lectures were informed by her experience as a reporter for the New Yorker at Eichmann's trial, where the judge was no longer a metaphor but a concrete reality. At this trial the judge turned out to be three Israeli judges (Moshe Landau, Yltzhak Raveh, Benja​min Halevi) who were located in space (Jerusalem) and in time (1961), performing their role of judging the deeds of Adolf Eichmann. It was there that Arendt confronted justice's demand that the wall between actor and spectator be overcome and that real communication occur in order for a just judgment to be rendered.


Even though Arendt recognizes the importance of the move from spectator to judge, she does not articulate its full implications for her theory of judgment. Following Kant, she chooses the spectator as her own model for the concept of judgment without question​ing either the dichotomy between actor and spectator or the supremacy attributed to the spectator. This choice seems to indicate a change of interest from her earlier writing where she considered judgment from the point of view of the vita activa. Can we learn from this reorientation that Arendt had changed her understanding of what constitutes judgment?


Arendt did not live to write the volume on "judging" that was to complete her trilogy on The Life of the Mind (after "Thinking" and "Willing"), so we do not know her final answer. Yet, recognizing the centrality of this question to Arendt's theory on judgment, several scholars have tried to reconstruct her answer. Building on the differences between the actor's and the spectator's judgment, Ronald Beiner suggests that Arendt's reorientation indicates a radical change in her conception of judgment. "The emphasis shifts from the representative thought and enlarged mentality of political agents to the spectatorship and retrospective judgment of historians and storytellers."
 According to Beiner, Arendt produced two distinct conceptions of judgment. In her later writings, under the influence of Kant's philosophy, she moved judgment outside the public realm of action and chose to model her conception of judgment on the experience of the solitary thinker.
 By contrast, Richard Bernstein maintains that Arendt herself never reconciled this internal conflict in her reflections on judgment.
 Nonetheless, both writers agree that Arendt's vacillation between the actor's and spectator's points of view poses a problem that has to be resolved.


I suggest, instead, that this tension should not be resolved. On the contrary, the reciprocity between the judgment of actor(s) and that of spectator(s) should be seen as essential to Arendt's conception of judgment. Caught in the dichotomy between actor and spectator (and trying to answer the wrong question), we lose sight of the way in which Arendt's theory of judgment is directly informed by her understanding of action and her experience of legal judgment. Thus, in her lectures Arendt attempts to formulate a theory of judgment that will be capable of accommodating action's tendency to force open all boundaries and bring the unprecedented into the world. This point is obscured in Arendt's more theoretical writings but is illuminated in the book dedicated to an actual legal judgment - Eichmann in Jerusalem.


It has been noted by others that the Eichmann trial posed the question of judgment to Arendt in all its urgency for our modern age.
 Indeed, Arendt's report can illuminate the source of her later theoretical reflections on judgment. I propose to take the opposite direction and examine the trial in light of Arendt's later writings on judgment. After exploring the different features of judgment, I will examine its relation to Arendt's theory of action, discerning three dimensions in which the conditions of human action relate to judgment: the Nazis' deliberate attempt to eradicate the fundamental conditions of human action, the conditions of plurality and natality, from the concentration camps (crimes against humanity); the incapacitating effects of this attempt on the actors' (Eichmann's) judgment (the banality of evil); and the process of enlarged mentality, which Arendt proposes as enabling the kind of judgment that respects the conditions of plurality and natality, in relation to the need to judge Eichmann's unprecedented crimes. 


Eichmann's trial will provide a concrete legal context in which to examine the issue of judgment in general and the relations between actor and spectator in particular. The trial, as a juncture of legal, moral and political judgments, resists any attempt to reduce judgment to one of the two poles (actor or spectator) and demonstrates how judgment can only proceed from an ongoing dialogue between actor and spectator. I would argue that precisely this dialogic conception of judgment, this situating of judgment "in between" actors and spectators, is Arendt's unique contribution to our understanding of judgment.

The Theater Metaphor in Hannah Arendt's Writings
The actor/spectator metaphor is taken from the world of the theater where an audience of spectators watches actors perform​ing. The theater metaphor can be traced back to Arendt's earlier writings on political action. In The Human Condition she uses it to explain her notion of the political as a realm of appearances and, in particular, to illuminate the unique quality of "action" as distinct from the more familiar modes of human existence, labor and work. Arendt explains that while labor and work point to instrumental reasons outside themselves as their raison d'etre, action's sole purpose is its own actuality.
 As a consequence, in "action" the traditional dichotomy between being and appearance loses its hold because, as Arendt maintains, action's sheer appear​ance is its mode of being.
 She demonstrates this point by noting the similarities between political actors and actors in the theater. A political actor discloses who he is through his words and deeds and therefore needs a public realm in which spectators watch him, talk about his actions and construct stories to memorize them.
 Thus, according to Arendt, every political action needs to appear in public, in front of an audience of spectators, in order for it to gain meaning and become part of the collective memory of a community (the web of stories). "Actions," unlike natural objects, live only in the narratives of those who watch, interpret and recall them. Political action, just like a theater performance, depends on an audience of spectators for its completion.
 The actors and spectators reciprocate each other in the public realm: actors rely on a community of spectators who endow their actions with meaning; spectators reenact "exemplary actions" that affirm their communal identity.
 The theater metaphor captures this reciproci​ty and illuminates the constitutive nature of the actor-spectator bond for the continual existence of a public realm.


What are the relations between actor and spectator in the context of a legal judgment? Although Arendt does not pose this question directly or examine the applicability of her performative theory of action to the legal context, I would suggest that her reflections on political trials in Eichmann in Jerusalem address this question indirectly and therefore deserve a close examination. In the legal context the theater metaphor seems at first to lose the positive value that it carries in the political realm and appears to indicate a miscarriage of justice - the deterioration of a trial into a "show trial." Indeed, Arendt maintains that one of the major dangers facing the Israeli judges in Jerusalem was the danger of yielding to political pressures and turning Eichmann's trial into a political trial. The need to guard the line between a just trial and a show trial constitutes the framework for Arendt's narrative.

Her report opens with a description of the physical space of the courtroom where the trial was conducted and traces its similarities to a theater. According to Arendt, "whoever planned this auditori​um ... had a theater in mind, complete with orchestra and gallery, with proscenium and stage, and with side doors for the actors' entrance."
 The "stage" of Eichmann's trial was a hierarchical structure of tiers, with the judges occupying the highest tier, and then, in descending order, the defendant facing the witnesses, the prosecutor sitting opposite the attorney for the defense, and last (but not least) the audience facing the judges. Each session opened with the usher's announcing "Beit Ha-Mishpat" (the Court), which had the effect of lifting the curtain. Apart from these physical similarities to a theater, Arendt notes that the trial also had a "stage manager" - Prime Minister David Ben Gurion, who had ordered Eichmann's kidnapping and arranged for the trial to take place in Jerusalem.
 She remarks that Ben Gurion, like a good stage manager, remained behind the scenes through​out the trial. Nonetheless, his presence was felt in the courtroom through the voice and rhetoric of the Attorney General Gideon Hausner. Against this "theatrical" background, Arendt raises the question whether the Israeli judges would be able to resist the political pressures to turn Eichmann's trial into a show trial.

The key to the judges' success lies in their ability to remain impartial spectators, their resistance to becoming actors in a show trial.
 More particularly, Arendt argues that in a just trial the judges fulfill their duty to remain impartial spectators by focusing on the actor and his deeds, without yielding to the pressures of political bodies to broaden the scope of the trial's investigation to the victims and their sufferings.
 Thus, Arendt arrives at the unexpected conclusion that a trial is similar to a theater play in one fundamental issue: "both begin and end with the doer, not with the victim."
 In other words, a trial has to focus on the doer, and everything that is presented in court has to serve the purpose of illuminating some aspect of his actions. We see that in the legal context the use of the theater metaphor is ambiguous since it can indicate both the dangers of a political trial and the virtues of a just trial.

Arendt therefore introduces another criterion for distinguishing a just trial from a political trial: the degree of independence that the judges demonstrate in their judgment. In this way she can recognize the positive theatrical qualities of the trial without relinquishing her demand (in the name of justice) to protect it from becoming a show trial.
 Moreover, by freeing the theater metaphor from necessarily implying a political trial, Arendt can use it to illuminate the relations between actor and spectator in the context of ordinary trials. The central question for recognizing a political trial becomes whether the judges act according to a written script, or whether they find the resources to invent their own script according to the evidence shown at court. In other words, the important question is not whether a trial resembles a theater play, but whether the judges rely on an author outside the courtroom to provide them with the scripts.
 In this formulation, a trial can remain a "theater of justice" as long as it is not turned into a puppet-show.
 I shall argue that in order to fulfill this obligation, the judges at Eichmann's trial had to resist not only written scripts from the political domain, but also some of the scripts provided by the legal system itself, with its precedents and concepts. It is this latter aspect of legal judgment that I shall examine below. 



Determinative Judgment
One of the cornerstones of criminal law in a democratic society is the rule "nullum crimen, nulla poena sine lege" (no crime without law).
 Judges are required to apply existing rules of law to the alleged acts of the accused (the principle of legality). Indeed, the efforts of the judges in Jerusalem to fit Eichmann's acts into old categories and to give the impression that they were acting on the solid ground of legal precedent stemmed from this obligation. 

Judging, in the ordinary course of events, involves subsuming the particular facts of the case under preexisting legal categories. This aspect of judgment was studied by Kant in his "First Critique" where he examined the problem of bridging the gap between the universal (abstract categories) and the sense-data (the "facts").
  The act of combining the particular with the general is called by leant determinative judgment. According to Kant, judgment cannot be reduced to a mechanical operation because in bridging the gap between the facts and the concepts one has to rely on one's faculty of imagination.
 The legitimacy and proper role of discretion in determinative judgment that Kant exposed is the main concern of jurisprudential theories that discuss questions such as how judges subsume facts under legal rules and concepts, what constraints exist, and how much freedom the act of judgment allows for.
 

Arendt's Eichmann in Jerusalem directs our attention to an altogether different problem concerning the act of determinative judgment. Unlike legal theories that admit the dynamics of occasional modifications in legal categories in order to adjust them to new fact-situations, Arendt points to the limits of this type of adjustment in yielding satisfying judgments. She identifies the line beyond which any modification in the legal rule will only inhibit the judge from reaching a just solution. In her opinion, resorting to determinative judgment in such cases can only obscure the meaning of the new facts under consideration. Arendt maintains that Eichmann's trial is such a case because the judges' efforts to subsume his crimes under traditional legal categories (murder, aiding and abetting a crime, obeying an illegal order) only obscured the novelty of his crimes and the nature of the criminal. It is this neglected aspect of judgment, the failure of determinative judgment (when it is most needed), that Arendt undertakes to examine.

1. Mass Murder

What should judges do when they are asked to judge new crimes? Determinative judgment requires the subsumption of particular acts under a general legal category. Thus, Eichmann's acts were placed under the rubric "murder," which was the available legal category, and explained as constituting murder writ large (geno​cide). However, within this framework, Eichmann's contention, "I never killed a Jew or, for that matter, I never killed a non-Jew," sounded preposterous, for how can we make sense of a mass murderer who insists that he never killed with his own hands?
 According to the traditional conception of criminal law, responsi​bility increases the closer one comes to the actual act of killing. For this reason, the prosecution tried to prove individual murders committed by Eichmann in order to move him from the legal rubric of "aiding and abetting" to the core category of killing.


Arendt argues that the effort to apply traditional conceptions of criminal law to Eichmann's actions threatened to divert the court from understanding the nature of Eichmann's crimes. She claims that in order to understand individual responsibility under a totalitarian regime it is necessary to restructure our legal imagina​tion and to invert our ordinary assumptions about responsibility and guilt. Only by deliberately avoiding the comforts of determina​tive judgment can the court succeed in rendering a just judgment of the unprecedented crimes produced by agents of totalitarian regimes.
 Indeed, by avoiding the embedded notion of criminal law that responsibility increases the closer one is to the actual killing, the court could see that in the Nazi regime the opposite was true: "the degree of responsibility increases as we draw further away from the man who uses the fatal instrument with his own hands."
 Paradoxically, only by refraining from determinative judgment were the judges in Jerusalem able to attribute responsi​bility to Eichmann in relation to the magnitude of his crimes.



2. Obeying an Illegal Order
Whereas the court demonstrated its ability to go beyond the confines of determinative judgment with regard to the issue of mass murder, it failed to do so with regard to the issue of "supe​riors'' orders." This failure led the court to efface what Arendt considers to be the central moral dilemma posed by Eichmann's case, namely, the relation between conscience and law:

There remains ... one fundamental problem, which was implicitly present in all these postwar trials and which must be mentioned here because it touches upon one of the central moral questions of all time, namely upon the nature and function of human judgment. What we have demanded in these trials, where the defendants had committed "legal" crimes, is that human beings be capable of telling right from wrong even when all they have to guide them is their own judgment, which more​over, happens to be completely at odds with what they must regard as the unanimous opinion of all those around them.

Arendt's report examines what happens to conscience under a totalitarian system where there are no "voices" from the outside that can give direction to the isolated individual. One of Eichmann's central contentions was that he was a "law-abiding citizen." The court considered two alternative ways to tackle this conten​tion: either Eichmann was lying or he was telling the truth but nevertheless had failed his legal duty to disobey a manifestly illegal order.
 Arendt argues that both ways led the court away from confronting the central dilemma that the trial posed for legal theory.

Was Eichmann lying? The prosecution tried to undermine Eichmann's contention that he was a law-abiding citizen with evidence about his behavior toward the end of the war when his superior Heinrich Himmler, faced with the certainty of defeat, had tried to save himself by ordering an end to the death marches. Yet Eichmann had disobeyed the orders and continued relentlessly to march Jews to their death. The judges took this as proof of Eichmann's fanaticism and hatred of Jews and concluded that he was indeed lying (an interpretation that coincided with traditional assumptions about the base motivation behind criminal acts). Yet Arendt, listening carefully to Eichmann's contentions and studying his conduct in court, arrives at a different explanation (alas, one that frustrates traditional concepts of criminal conduct). She explains that whereas the judges regarded the actual orders given to Eichmann by his superior Himmler as "acts performed on superior orders," Eichmann claimed adherence to the "law" not just to a "superior order." This distinction was crucial in the context of a legal system where the spoken word of the Fuhrer constituted the supreme law of the land. In other words, Eichmann knew that Himmler's orders ran directly counter to the Fuhrer's words and intentions.
 Paradoxically, in the Third Reich Eichmann's refusal to obey Himmler's order fulfilled in Eichmann's eyes a duty to disobey an illegal order. In this inverted world, ''[t]he sad and very uncomfortable truth of the matter probably was that it was not his fanaticism but his very conscience that prompted Eichmann to adopt his uncompromising attitude during the last year of the war."

Can the legal precedents regarding a duty to disobey a manifestly illegal order apply to Eichmann's actions? The difficulty, Arendt explains, is that the duty to disobey presupposes the existence of a functioning legal system in which an illegal order can be distinguished by being an exception to the rule.
 However, in the Third Reich where the general rule was "Thou shalt kill," the situation was exactly the opposite. Evil in the Third Reich lost the quality by which most people recognize it - the quality of tempta​tion - because it was enacted into the laws of the land.
  This situation raises a difficult question about conscience and how it functions at times when basic norms of the legal system are changed and the new norms are accepted as legitimate by "respected society."
 When Eichmann looked to his conscience for guidance, he found it in the words of the Fuhrer; what is more, the voice of conscience of the community around him spoke no differently.
 Arendt comments that Eichmann "did not need to 'close his ears to the voice of conscience,' as the judgment has it, not because he had none, but because his conscience spoke with a 'respectable voice,' with the voice of respectable society around him."

To sum up, neither alternative, that Eichmann was a fanatical anti-Semite or that he was an extreme legal positivist, fits the facts. As Arendt demonstrates, Eichmann was not the Jew-hating monster that the prosecution tried to present, at least not in the sense that his acts could be attributed to some monstrous nature or base motives. She argues that any attempt to understand Eichmann in these terms obfuscates a more fundamental aspect of the new crimes and the new type of criminal that the totalitarian system produced. Neither could his failure of judgment be attributed to extreme legal positivism. 'To fall back on an unequivocal voice of conscience ... not only begs the question, it signifies a deliberate refusal to take notice of the central moral, legal, and political phenomena of our century."
 Instead of attributing Eichmann's failure to his lack of conscience, the court should have tried to understand how a totalitarian system functions to silence the "voice of conscience" by making reality disappear behind a wall of language codes. For this task, however, determinative judgment, which attempts to explain unfamiliar crimes by analogizing them to more familiar ones, is ill fitted. The judges were faced with the need to engage in a different type of judging - to arrive at a judgment without reference to existing rules and concepts.

Reflective Judgment
Arendt turns to kant's Critique of Judgment in search of an answer to the question of how we judge the "particular qua particular" without relying on existing rules and concepts, and how we elaborate a new framework for judgment when old standards betray us. In kant's words: 

Judgment in general is the faculty of thinking the particular as being contained in the universal. If the universal (the rule, the principle, the law) is given, then judgment which subsumes the particular under it ... is determinant. If, however, the particular is given, to which judgment is to find the universal, then it is merely reflective.
 



The aesthetic experience of judging something as beautiful, of finding harmony without rules by relying on our faculty of taste, suggests a solution. It points to the ability of judgment to transcend a given conceptual system and arrive at "fresh" judgments.
 


In particular, Arendt is intrigued by the process of what she terms "enlarged mentality" that accompanies the act of reflective judgment and can ensure its validity. As Kant suggested, this is achieved

... by comparing our judgment with the possible rather than the actual judgments of others, and by putting ourselves in the place of any other man, by abstracting from the limitations which contingently attach to our own judgment ... it indicates a man of enlarged thought if he disregards the subjective private conditions of his own judgment ... and reflects upon it from a universal standpoint


By bringing Kant's ideas on aesthetic judgment to bear upon political, moral and legal judgment, Arendt hopes to solve the problem that she confronted at Eichmann's trial: how to judge without a rule. Two features of reflective judgment in particular
capture Arendt's attention. First, judgment of the beautiful can only occur within a human community, a community that is therefore a constitutive condition for judgment.
 Arendt's attention is focused therefore on the attempts of totalitarian regimes to destroy the basic condition of a human community, i.e. the condition of human plurality. Second, reflective judgment relates to "the particular qua particular" since it does not have to rely on a pregiven rule to decide that "this flower is beautiful." 

This in turn points to human spontaneity as a condition of judgment and action and to the deliberate attempt of the Nazis to annihilate this potential in their victims. Both these features of reflective judgment appeal to Arendt because they are capable of addressing the conditions of action that she explored in The Human Condition, in particular the conditions of "human plurality" and "human natality."


1. Natality - Judging the Particular qua Particular

Eichmann's case presented Arendt with the problem of how to judge the unprecedented. She had previously considered this problem in her discussion of human action, ascribing a term coined by Augustine, "natality," to the human capacity for beginning, rooted in the fact of human birth.
 Human beings, she explains, have the ability to initiate actions and to begin a new route, and human history provides examples of unprecedented actions.
 The dark side of this insight is the realization that human beings can bring into the world terrible and unprecedent​ed horrors such as the Nazi concentration camps.
 It also means that we can expect judgment (itself a human action) to face up to new crimes, perceive their novelty and create the conceptual tools (rules, concepts, laws) with which to confront them. In the realm of action, natality means that people can initiate new beginnings, and judgment, since it is directed to human action, should be capable of judging the new without subsuming it under pregiven categories.


How do these ideas affect Arendt's understanding of the legal issues discussed at the Eichmann trial? Her report is motivated by this desire to comprehend the new and face the unprecedented. For this purpose she renders her own "fresh judgment" but does not yet give it a name or elaborate its process. Only later, in her Kant lectures, does she attempt to give her act of reflective judgment a more theoretical formulation and explain what we do when we judge without rules. In the following I will conduct a retrospective reading of Arendt's Eichmann in Jerusalem in the light of her Kant lectures on the issue of judgment and try to explain the process that remained unarticulated in the former work.

The Banality of Evil


Reflective judgment begins with the particular (act, event, person) by distinguishing it from what is more familiar and noticing its newness. In Eichmann's case this means putting aside moral theories about evildoing (that men do evil because they are evil), as well as the grand narrative presented by the prosecution about Jewish history as a long tale of recurring persecution and divine rescue (Eichmann as a modern-age Pharaoh).
 Instead, Arendt presents what can be called a phenomenology of human action. Rather than digging underneath Eichmann's answers to discover his lies, she decides to entertain the possibility that "what we see is what we have" and to take his cliches and "winged words" seriously.
 In so doing, she discovers a man capable of easily replacing one language code with another because he used language to block out reality.
 In Michael Denneny's words:

Certainly Eichmann was not insane. He could function and apply the rules of conduct given him well enough; he was able to exercise what Kant would call determinative judgment, the ability to subsume the particular under a general concept or rule. What he was Incapable of was Kant's reflective judgment... Eichmann's problem, or rather our problem with Eichmann, comes from the fact that he Judged according to the rule only too well ... he never looked at the particular case in front of him and tried to Judge it without a rule.

Eichmann failed to practice reflective judgment since he blocked himself deliberately from the reality of his victims, as well as from the judgment of future spectators.


Confronted with Eichmann's failure of reflective judgment, Arendt offers her own judgment of the man and his deeds and calls it "the banality of evil." What she means by this expression is not that Eichmann's deeds were banal, or that we should mitigate his responsibility, but rather that his motivation was banal. Eichmann was not motivated by hatred of Jews, wickedness, ideological conviction or pathology, but rather by the job-holder's concern with success, promotion, the esteem of his co-workers and the praise of his superiors.
 This banal motivation, which stands in sharp contrast to his deeds, could only be sustained through a deliberate refusal to relate to others and through radically isolating himself from the reality of his victims.
 Arendt saw Eichmann's evildoing, therefore, as a superficial phenomenon in the sense that it did not have "deep roots" in monstrous feelings or a psycho​pathic personality. In Arendt's opinion, the "banality of evil" only makes it a more dangerous phenomenon because it can spread "like a fungus" among normal people in a totalitarian system.
 

Her judgment is a reflective one because her explanation frustrates traditional expectations that evildoing is rooted in evil nature. With the provocative term "banality of evil" Arendt tries to alert her audience to the disjunction between motive and deed that was produced by the Nazi bureaucracy, and to a new type of criminal- the bureaucratic criminal. It is her belief that old conceptions of criminal activity should be abandoned and that the judges should find the resources to judge such unprecedented crimes, i.e. to practice reflective judgment.

Crimes against Humanity

Arendt's observations about the banality of evil lead her to realize the urgent need to create adequate legal rules to confront the new type of criminal and the new crimes he produces in order to prevent their future recurrence. Since she knows only too well that the unprecedented can set a precedent and that what appeared once in the world is very likely to reappear, Arendt thinks it extremely important to set the right legal precedent.
 This approach, however, placed her in opposition to two powerful stories that pulled the court in the opposite direction. As actors in the legal system who are bound by its categories and distinctions, the judges tried to advance the story that Eichmann's crimes could be adapted to fit existing legal precedents. As spectators at the trial, listening to the testimonies of Holocaust survivors, the judges also responded to the victims' need to maintain the uniqueness of the Holocaust. These opposite tendencies converged in the court's interpretation of "crimes against humanity." The court broadened the legal category to encompass different acts, some new and some old, so that it could apply legal precedents to Eichmann's case. At the same time, it interpreted crimes against humanity as "inhuman acts" and attributed their uniqueness to the demonic motivation behind them.
 Arendt is critical of the court's interpretation on both scores. She sees in "crimes against humanity" the opening chapter of a new story (of totalitarian crimes), not the last chapter in a long history of anti-Semitism as the prosecution presented it, and therefore seeks to offer her own innovative interpretation of the crimes that will take into account their unprecedented nature.


In Arendt's view, what was unprecedented about Eichmann's crimes was the fact that they were directed against a fundamental condition of human existence, against what she calls the condition of human plurality. This is the second link between her theories of human action and human judgment. "Plurality" in action is based upon the multiple perspectives of participants and spectators who occupy different standpoints, yet are reciprocally connected.
 Genocide, in Arendt's view, unlike any other crime, is an attack on this condition of human plurality:

It was when the Nazi Regime declared that the German people not only were unwilling to have any Jews in Germany but wished to make the entire Jewish people disappear from the face of the earth that the new crime, the crime against humanity - in the sense of a crime "against the human status," or against the very nature of mankind appeared ... [it is] an attack upon human diversity as such.

 In this formulation crimes against humanity are not just "inhuman acts," neither are they similar to more familiar crimes like mass murder. Rather, they threaten the very possibility of humanity (what she calls the "human status") while being perpetrated upon the body of concrete nations (Jews, Gypsies, etc.).
 This interpre​tation of "crimes against humanity" echoes Arendt's earlier formulation of the prepolitical role of law. In The Human Condition she suggested that one of the central roles of law is to guarantee a protected space in which human plurality can flourish.
 In the report on Eichmann's trial she gives this thought a concrete legal form and interprets the legal concept of crimes against humanity as aiming to constitute this wall against the onslaught on human diversity. In judging Eichmann's crimes, Arendt demonstrates how in order to arrive at a valid judgment, the very process of judg​ment has to be dialogic, i.e. respectful of human plurality.

The Problem of Retroactivity


Arendt's interpretation of "crimes against humanity" is offered from the standpoint of the spectator, i.e. one who is an outsider to the legal game and hence does not have to abide by its rules. The Israeli judges, in contrast, were actors in the legal system. If they had attempted the kind of reflective judgment that Arendt recommends, they would have been accused of jeopardizing one of the fundamental rules of their legal-system, the rule against retroactivity.
 At the same time, neglecting to practice reflective judgment (facing the unprecedented with new categories and concepts), they might fail their equally important obligation to set the right precedent (for which they also have to play the role of historian and spectator).
 In this uneasy position of being both actors in a legal system and spectators of history, either route seems to undermine their power of judgment.


Can it be, then, that only a spectator, like Arendt, is able to render a just judgment in Eichmann's case? Arendt's answer to this question would be a firm no. She is well aware of this dilemma but by offering her interpretation of the rule against retroactivity she shows that there is no real conflict between the two roles of judges. Only when we think of legal judgment as limited to determinative judgment are we caught in this conflict. Arendt argues that the rule against retroactivity is based on the assumption that the act under consideration was known to the legislator and he decided against forbidding it. It helps protect individuals by giving them clear indication of the scope of their freedom to act. This assumption does not apply when we deal with unprece​dented crimes. When a completely new crime like genocide is introduced into the world, justice demands that the criminal will not be able to rely on the rule against retroactivity to ensure his impunity. Arendt suggests, therefore, that the rule against retroactivity applies only to acts known to the legislator in advance. In her view, the central question should not be the retroactivity of "crimes against humanity" (because they are clearly retroactive), but whether the term applies strictly to crimes previously unknown.
 This innovative theory, however, presupposes that reflective judgment can be practiced equally well by spectators and actors in order to justify the punishment of an agent by ex post facto laws.
 

2. Plurality - Actors and Spectators "Go Visiting"


Even if we are satisfied with Arendt's solution to the problem of retroactivity, there is a more serious problem with her suggestion that judges exercise reflective judgment.
 After all, Hitler's judges were notorious for their innovative judgments ("natality" played a role in their judgments).
 Reflective judgment will remain arbitrary and subjective unless she elaborates the process that can ensure its legitimacy. It is only in her later Kant lectures that she describes the procedure that enables actors and spectators to arrive at intersubjectively valid judgments, terming it "enlarged mentality." Arendt elaborates Kant's ideas on a process in which one "goes visiting" other points of view (in conversation and with the help of imagination) before forming judgments. Beginning with subjective taste, the judging subject should enter a process of deliberation in which one gradually distances oneself from one's particular circumstances and familiarizes oneself with the stand​points of other people. "To think with enlarged mentality means that one trains one's imagination to go visiting."
  The judging subject engages in a mental exercise, imagining how the world would have looked from another person's position. This procedure is also described in Arendt's essay "Truth and Politics": 

Political thought is representative. I form an opinion by considering a given issue from different viewpoints, by making present to my mind the standpoint of those who are absent; that is, I represent them. This process of representation does not blindly adopt the actual views of those who stand somewhere else, and hence look upon the world from a different perspective; this is a question neither of empathy, as though I tried to be or feel like somebody else, nor of counting noses and joining a majority but of being and thinking in my own identity where actually I am not. The more people's standpoints I have present in my mind while I am pondering the issue, and the better I can imagine how I would feel and think if I were in their place, the stronger will be my capacity for representative thinking and the more valid my final conclusions, my opinion.
 


In articulating the process of reflective judgment, Arendt diverges from Kant in some respects in order to accommodate her ideas about the conditions of human action. In her hands reflective judgment becomes a situated judgment which takes place within human time and is inscribed with human perspectivity. It consists of noticing the particular, engaging in representative thinking ("enlarged mentality") and offering the community a new narrative with exemplary validity. Thus, the process of enlarged mentality is no longer a formal procedure devoid of the specific history and tradition of a concrete community, as Kant meant it to be; nor can it guarantee to judgment a universal validity. These changes are apparent in the following passage from Arendt's essay 'The Crisis in Culture":

Judgment is endowed with a certain specific validity but it is never universally valid. Its claim can never extend further than the others in whose place the judging person has put himself for his considerations. Judgment, Kant says, is valid "for every single judging person," but the emphasis in this sentence is on "judging"; it is not valid for those who do not judge or for those who are not members of the public realm where the objects of judg​ment appear.
 


In Arendt's writing, Kant's community of mankind becomes an actual community, and the process of representative thinking that takes place in judgment consists of actual engagement with others in deliberation and dialogue. As we shall see, situating judgment within the public realm of human affairs also means that Arendt's theory of judgment undermines the possibility of keeping the boundary between actor and spectator intact.


An important difference between the innovative judgments of Hitler's judges and the type of reflective judgment that Arendt recommends depends on this process of representative thinking. In Nazi Germany the judges actively blocked themselves from the people they judged. Arendt, in contrast, urges the Israeli judges to do the opposite, to try and engage Eichmann's viewpoint, to see the world from his perspective in judging him. For this purpose Arendt uses the narrative strategy of citing Eichmann in the first person and letting his voice be heard in the report. She seems to be saying, "Don't Et the man to your own stories about the monstrosity and sadism of the Nazis, but listen carefully to his words and use your imagination to understand his viewpoint." This process, as the passage from 'Truth and Politics" cited above indicates, is not to be confused with empathy.
 In reflective judgment one should not seek complete identification with the other (empathy), since all that will be accomplished is the trading of one's subjective viewpoint (and prejudices) with another's. Instead, one has to rise above one's private inclinations and interests and learn to entertain a plurality of perspectives simulta​neously: "the more people's standpoints I have in my mind ... the more valid my final conclusion." This is the meaning that Arendt attributes to impartiality in judgment. Impartiality is not the attempt to occupy an objective viewpoint, but the ability to entertain a plurality of perspectives simultaneously.


Arendt herself engages in this process of representative thinking in trying to see the world from Eichmann's point of view before rendering her judgment. However, she fails in two respects. First, she fails to practice enlarged mentality in relation to her own spectators, in particular, the Jewish victims. Second, anxious to render an "objective" judgment, she seems to forget her own role as an actor in the Jewish community.
 Arendt's choice of the term "banal," her condemnation of any effort to focus the trial on the victims' sufferings, her refusal to draw a clearer line between perpetrators and victims, all indicate a failure to "go visiting" her own people. These failures can account for some of the controver​sy that the book raised in the Jewish community.
 Anxious to render a just judgment of Adolf Eichmann, Arendt forgets her own lesson that she herself is a spectator among spectators and that her judgment will be judged by others not only for what it says but also as disclosive of who she is.

3. Narratively: When Actor Meets Spectator


The third feature of human action, according to Arendt, in addition to natality and plurality, is its narrativity - action produces stories and is rendered meaningful through stories. This is also the modality that Arendt chooses for reflective judgments (such as her judgment of Eichmann) since narratives have the capacity to remain connected to the particulars of the world. The narrative mode constitutes therefore the third link between action and judgment. Another advantage of narrative is that it remains open to interpretation and retelling and thus can set in motion a process of narration in which a plurality of voices and perspectives is visited. By refusing to rush into general categorization and by proceeding piecemeal by way of narratives, Arendt celebrates the possibilities of the "in-between" (on both levels, in between individuals in a community and in between the particular and the concept). In other words, the narrative mode can best accommo​date the condition of human natality and human plurality, and for this reason Arendt chooses it as the medium for her reflective judgments. Moreover, it enables the reader to reenact the process of enlarged mentality in reading the text and in this way remain critical of the judgments offered. Walter Benjamin captures this quality of narratives in his essay on storytelling:

It is half the "art" of storytelling to keep a story from explanation as one reproduces it.... The most extraordi​nary things, marvelous things, are related with the greatest accuracy, but the psychological connection of the events is not forced on the reader. It is left up to him to inter​pret things the way he understands them, and thus the narrative achieves an amplitude that information lacks.

Arendt echoes this insight when she describes the work of the historian as setting a narration process in motion, rather than mastering the events "once and for all": 

Such narration ... does not master anything once and for all. Rather, as long as the meaning of the events remains alive - and this meaning can persist for very long periods of time - "mastering of the past" can take the form of ever-recurrent narration. The poet in a very general sense and the historian in a very special sense have the task of setting this process of narration in motion and of involving us in it.


This approach might help us understand Arendt's choice of the narrative mode in Eichmann's case. It might also explain some of the misunderstanding that her judgment caused, since the critics understood the book as aiming to render a "final judgment" that would master the events once and for all. This could not have been further from Arendt's intentions. In her view, judgment cannot be reduced to the court decision with this title, nor is it the whole book where Arendt struggles to render Eichmann's acts and deeds meaningful. Rather, judgment is an act of narration that sets a process in motion; an act of participation in the public realm, informed by a sense of individual responsibility to the community. A sign of a good judgment is the way that it binds together actors and spectators in a human community.
 Such was indeed the effect of Arendt's book. It was not meant to produce consensus but to set in motion a process of deliberation and public debate. Interestingly, Arendt herself refuses to see the same narrative function in trials.
 Guarding the line between the political and the legal, she criticizes the prosecution's efforts to give a stage to the victims' stories. Similarly, she opposes the "educational" role that Ben Gurion assigned to the trial - the role of creating a national narrative for the Israeli audience.
 However, almost against her will, Arendt is impelled at last to admit the important role of the victims' storytelling. Hearing the testimony of Zindel Grynszpan, Arendt realizes that his story can illuminate the whole horror and senselessness of Nazi crimes. Grynszpan's story leads her to entertain the "foolish" (her words) thought that "everyone [i.e. every victim] should have his day in court."
 More important, it is in this possibility of storytelling (however difficult) that she finds hope for humanity. Storytelling becomes the countervailing force to what she interprets as crimes against humanity - crimes that try to erase some stories from the face of the earth by eliminating the conditions for their production: human natality and human plurality.

Situated Judgment and the Impossibility of

an Actor/Spectator Divide


So far I have examined the relation between the actor's and the spectator's judgment at Eichmann's trial. This examination led me to explore the continuity between Arendt's theory of action and her theory of judgment. I have pointed out the Nazis' attempt to eradicate the human conditions of natality and plurality and the effects this had on both victims and perpetrators. In particular, I have argued that the possibility of reflective judgment (so sorely needed in Nazi Germany) depends on these very conditions of human action. At this point, I would like to digress from the concrete context of the trial in order to consider Arendt's more theoretical formulation of judgment. This will bring me back to the questions that opened this paper. I hope to show that although Arendt, like Kant, chooses the "spectator" as her model of judgment, her ideas about a "situated" theory of judgment (whose features we have so far explored) undermine her efforts to keep the distinction between actor and spectator intact. Developing this rather obscure theme of Arendt's lectures on Kant will enable me to offer a reconciliation between the concrete experience of judgment in the legal context and Arendt's conception of reflective judgment. 


The reasons Arendt gives for preferring the viewpoint of the spectator are connected to its temporal and spatial position in relation to the events. In The Human Condition she explains that the end of the story can bestow meaning on its beginning. It is therefore the spectator (historian, storyteller, judge), judging retrospectively, who can better detect the meaning of the events, a meaning that is still hidden from the actors.
 In her Kant lectures she argues that since actors take part in the events, their viewpoint is partial by definition. Spectators on the other hand, taking no part in action, can see it as a whole, impartially.
 Knowing the end provides the spectators with the criteria to distinguish the significant from the insignificant; taking no part in action allows them to open themselves to a multiplicity of view​points.


If we take these observations to their logical conclusion we discover that the "perfect" spectator is the insular spectator who occupies the position of the umpire - "the spectator and judge outside the game of life."
 However, this is precisely the position to which Arendt objects and which her account of reflective judgment is intended to replace. Her theory of judgment is a deliberate exercise in relocating judgment within the public realm where human affairs unfold. 


Take for example Arendt's choice of the storyteller rather than the author as a model for the judgment of history. She explains that the storyteller, unlike the author, does not have a prior plan or a model at his disposal according to which he can judge the events. Even though the storyteller (much like the historian) finds the meaning of the events retrospectively, his hindsight is never a definitive one, his judgment is never Final. Rather, he occupies a point within the ongoing story of humanity from which he has to judge. This position requires an act of judgment to recognize a point in the ongoing story of human history as "the end." However, this end-point is not a stable one because, as time passes, a different ending could suggest a different beginning that would change the previous meaning attributed to the events. Since the spectator as storyteller does not have access to the end-point of history, his judgment cannot be purely retrospective. Likewise, situating the actor's judgment in human time shows that it cannot be a purely prospective judgment. Arendt is careful to articulate the important role of imagination in judgment that allows the actor to anticipate different end-points.
 Thus, even though as actors we do not know the "end" of our stories in advance, we can use our imagination to anticipate a future point (project ourselves into the future) and judge our present situation accordingly.


Arendt's insistence on keeping judgment within "human time" makes it difficult to retain the distinction between actor and spectator.
 Instead, she chooses to emphasize the difference in the spatial position of the actor and spectator in relation to the events. She argues that while the actor takes part in the events and is therefore partial by definition, the spectator retains a degree of uninvolvement. However, Arendt's insistence on keeping judgment anchored to the public realm with its plurality of judging subjects undermines this solution as well. A careful reading of her Kant lectures suggests that even when she focuses on the spectator's judgment, Arendt does not see judgment as a solitary business because for her "spectators exist only in the plural."
 As a consequence, Arendt's ideal of impartiality in judgment is very different from the Platonic dream of jumping outside the game of life. Rather, it consists of "going visiting" different viewpoints and engaging others in conversation. This aspect of judgment decenters judgment from the standpoint of the spectator by situating the spectator within a community of other actors and spectators.
 Moreover, by locating the source of reflective judgment in the faculty of taste, Arendt admits an indispensable subjective component in the heart of every judgment that gives it its initial orienta​tion but also binds it to a specific place and time. Thus, the difference between the involvement of actors in action and the uninvolvement of spectators becomes one of degree.
 In sum, since Arendt does not try to deny or abolish the positionality of reflective judgment and examines it within human time and human perspectivity, her own observations about judgment undermine the possibility of a clear actor/spectator divide.


In the sentence I have quoted in the epigraph to this paper Arendt suggests a way of reconciling these two strands: "this critic and spectator sits in every actor ... without this critical judging faculty the doer or maker would be so isolated from the spectator that he would not even be perceived." She means that in order for the actor to decide his future actions and to judge their value, he has to learn to internalize the point of view of the spectator. 

Taking this observation a step further, we can add to it Arendt's observation that the spectator too (because he is not alone) has to learn to obtain the viewpoints of other spectators (including the viewpoint of the actor) in forming his own judgment. Thus, the ideal of reflective judgment is constituted by a reciprocal mov​ement between the perspective of actors and spectators. There is no Archimedean point from which we can judge but only a plurality of viewpoints that we have to "go visit" and negotiate. Eichmann's trial becomes a symbol of both the success and the failure of this type of judgment. We learn of Eichmann's failure to engage his victims' viewpoint by hiding behind stock phrases and cliches (refusal of judgment) and of Arendt's attempts to engage Eichmann's viewpoint in order to judge him by making a story from the disparate details of Eichmann's crimes (responsibility of judgment). At the same time, Arendt's refusal to "go visit" the viewpoints of her own spectators before rendering her judgment indicates a failure on her part. All this makes the reader all the more aware of the heavy task laid on the Israeli judges who had to make their way between the pressures of the present (a political trial) and the pressures of the past (legal precedents) in order to arrive at a valid judgment. The trial, and Arendt's book about the trial, turn out to be variations on the theme of judgment played simultaneously by actors and spectators.



The legal context, however, can offer more than a fascinating story about judgment. It can offer a model for the relations between actor and spectator that Arendt was trying to formulate. The institutional setting of a trial endows the judges with the dual role of actor and spectator. Having to occupy both roles, judges are trained in both determinative and reflective judgment. As actors they learn to exercise determinative judgment, going back and forth between the facts and the legal categories in order to bridge the gap between them. As spectators, they are trained to remain open to the newness of each case and to bring the perspec​tives of all parties before the court.
 Indeed, in reaching a decision, good judges often have to play the case all over again in their imagination from different points of view until it yields a satisfactory judgment.



Can the institutional setting of a trial offer a key to the problem of judgment in general? Toward the end of her report Arendt takes issue with those who argued that the Israeli judges should have refrained from punishing Eichmann because his deeds were beyond comprehension. In Arendt's view, the suffering that Eichmann brought upon his victims was indeed beyond compre​hension, but not so his deeds.
 She supports her view by pointing to the basic assumption of a trial (which she herself endorses) about the common humanity of actors and spectators.
 Every trial creates an artificial public space where each participant is endowed with a juridical persona. On the basis of these equal terms, the participants are then called upon to communicate to each other their distinctive voices. Indeed, when this assumption is frustrated and there is no meaningful communication, as in the case of the insane, the court has to refrain from judging altogether.
 No doubt, sometimes the need to judge someone when we were not in his place demands an immense effort of communication and reflection (as Eichmann's case demonstrates). But this does not mean that we should renounce judging altogether. I believe that the common humanity that is assumed in every trial is based upon our ability to occupy both roles of actor and spectator, i.e. our ability to "go visit." It is a human potential that can become an actuality.



In respect to the possibility of judging Nazi crimes Arendt herself changed her mind. In The Origins of Totalitarianism she thought radical evil to be beyond comprehension, something that "ex​plodes" our legal categories and defies the possibility of human judgment.
 In Eichmann in Jerusalem she renounces her earlier belief that evil is radical and claims that it is banal. I believe that this change has to do with her reflections on the possibility of judgment in a legal context.
 Arendt argues that we can compre​hend the banality of evil and judge totalitarian crimes. Moreover, her report is motivated by a strong belief in the obligation we owe future generations to judge these new crimes so that the abyss between past and future will be bridged. Arendt, however, did not change her mind about the inadequacy of determinative judgment for this job.
 Instead, she turned to reflective judgment as a mode of judgment that can confront the new and endow it with meaning. As we saw, she offered her judgment in the form of a narrative, a form that is capable of illuminating the new without rushing to categorization.
 Arendt rendered her judgment as a beginning of a process of narration and expected others to come forward with their own narratives. This is the deeper message of her book, an optimistic note about the possibility of human beings to tell the story in order to feel at home again in this world. She confronts the greatest horror of this century with a simple and encouraging observation: "One man will always be left alive to tell the story."



Notes
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