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Judicial Review of Politics: The Israeli Case

DAPHNE BARAK-EREZ*

In the tradition of studies questioning the impact of celebrated court
rulings, this article discusses the effectiveness of the judicial review of
politics conducted by the Israeli Supreme Court. The Israeli Supreme
Court is generally viewed as a highly influential, almost omnipotent
body. During the last two decades, the Court has intervened repeatedly
in the so-called political domain, thereby progressively eroding the
scope of realms considered non-justiciable. It has ventured to enter
domains of ‘pure’ political power to review the legality of political
agreements, political appointments (appointments of political allies to
public positions), and political allocations (government funding to
organizations affiliated with its political supporters). The prevalent
perception is that these developments had a significant impact on
Israeli political life. The present article challenges this view and
argues that, on closer scrutiny, the influence of the Court on many of
the issues reviewed here is negligible. First, many of the doctrines
developed by the Court in order to review political measures proved
ineffective. Usually, when the Supreme Court (acting as a High Court
of Justice) engages in judicial review, it lacks the evidence needed in
order to decide that administrative decisions on public appointments or
public funding should be abolished because they were based on
political or self-serving considerations. Second, the norms mandated
by the Court hardly influence politicians’ decisions in everyday life,
and are applied only in contested cases. The reasons for this situation
are not only legal but also socio-political. Large sections of current
Israeli society support interest-group politics and do not accept the
values that inspire the Court.
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INTRODUCTION: THE IMPACT OF LAW ON POLITICS

An importantaspectof the study of law and politics concentratesn the
impact of law on politics. The body of researchthat adoptsthe impact
perspectiveposesthe questioncan courts effectively intervenein politics,
ratherthando they havethelegitimacyto do so! The broadercontextof this
guestionis the literaturedealingwith the potentialof courtrulingsto bring
about social change.Lawyers are trained to think that litigation yields
enforceableresults. For the ideologuesamongthem, this is the drive for
causelawyering— lawyeringfor socialchange’ This belief in the powerof
law, however,is challengable.

As early as 1974, Stuart Scheingold published an influential book
discussinghe‘Myth of Rights,’thatis, theungroundedbeliefin the powerof
law to bring aboutunilateralsocial change® Similarly, GeraldRosenberg’s
study, meaningfullyentitled The Hollow Hope* dealta further blow to the
belief in the transformativepower of litigation. Thesewritings not only
identified the famous'gap’ betweenaw andreality, a well-entrencheddea
alreadyexploredin RoscoePound’swritings® but, moreconcretelyjndicated
thefutility of trying to changereality throughlitigation. This view did notgo
uncontestedSoonafterthe publicationof Rosenberg’®ook,MalcomFeeley
criticized him for addressinghe gap betweenreality and the exaggerated
expectationof activistsregardingthe resultsof litigation, and not the one
betweerreality andthe courtdecisionghemselveswhichweremuchlessfar
reaching‘f’ In a recentbook, dedicatedto the reform of the United States
prisonsystem,Feeley,togetherwith EdwardRubin, contendedhat judicial
policy-making was very successfulin this context’ and even offered

1 For early writings in this direction, seeT.L. Beckerand M.M. Feeley(eds.), The
Impactof SupremeCourt Decisions(2nd edn.,1973).

2 SeeA. SaratandS. Scheingoldieds.),CauselLawyering,Political Commitmentsnd
Professional Responsibilities(1998); A. Sarat and S. Scheingold (eds.), Cause
Lawyeringand the Statein a Global Era (2001).

3 S.A. Scheingold, The Politics of Rights — Lawyers, Public Policy and Political
Change(1974).

4 G.N. Rosenberg,The Hollow Hope — Can Courts Bring About Social Change?
(1991).

5 Theliteratureaddressinghisthemecanbetracedbackto RoscoePound’sLaw in Books
andLaw in Action’ (1910)44 Am.LawRev.12.Later,theterm‘gap problem’wascoined
by RichardAbel: seeR.L. Abel, ‘Law BooksandBooksAboutLaw’ (1973)26 Stanford
LawRev.175,187.Seealso,D. Nelken, The “Gap Problem’ in the Sociologyof Law:
A TheoreticalReview’ (1981)1 WindsorYearbookof Accesso Justice35; D. Nelken,
‘Law in Action or Living Law? Back to the Beginningin Sociologyof Law’ (1984)4
Legal Studies157; A. Sarat,'Legal Effectivenessand Social Studiesof Law: On the
UnfortunatePersistencef Researciradition’ (1985)9 Legal StudiesForum 23.

6 M.M. Feeley,'Hollow Hopes,Flypaper,and Metaphors’'(1993)17 Law and Society
Inquiry 745.

7 M.E. FeeleyandE.L.Rubin,Judicial Policy Making andthe Modern State— How the
Courts ReformedAmerica’sPrisons(1999).
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explanationsof the different views regardingthe impact of court rulings.
Feeleyand Rubin’s first explanationdevelopedthe theme of exaggerated
expectationsThey arguedthat:

the assumptionsabout the successor failure of policy making must be
understoodn relativeterms.If we definesuccessstherapidandinexpensive
realizationof the preciseeffectsthat the policy makersenvisionedthenwe
will not find successn this side of the bureaucraticheaven.If we define
effective judicial intervention as the comprehensive transformation of
governmentor social institutions without dislocationor delay, successwill
be equally uncommorf

Secondly,they arguedthat the impact of judicial review may vary with

relationto severalfactors.For example there may be differencesbetween
the effect of celebratedbig’ decisionsof the SupremeCourt which attract
considerableattention and political oppositionand the effect of ‘smaller’

decisions handed down by trial courts, in a more fact-oriented way?

Scheingoldand Rosenbergfocusedon rights-promotinglitigation, which

placedbeforethe courtsissuesfound at the core of ideologicaland political

controversiesFeeleyandRubinresearchethe moremundangudicial work,

that was mainly ‘a jurisprudenceof facts’!® These explanationsare,
however tentativeand call for further research.

In England,seriousdoubtswere raisedregardingthe effect of judicial
review on administrativedecisions,but researchin this areais still not
conclusive.De Smith’s textbookon judicial review mentionsthesedoubts,
describingthe situationin this areaas ‘patchy.™* Evidencepublishedby
other researchergeinforces these reservations,and the conclusion that
further researchs required™?

This paper,basedon the effectivenessapproachto the study of law and
politics and an acknowledgemat of the gap problem, focuseson judicial
review asexercisedby the Israeli SupremeCourt. The Israeli casestudyis

8 id., at pp. 317-18.
9 id., atp. 319.

10 id.

11 S. De Smith, H. Woolf, andJ. Jowell, Judicial Reviewof AdministrativeAction (5th
edn.,1995)22: ‘An evaluationof the practicalimpactof judicial reviewonthe quality
of governmentecisionsis still constrainedy the limited empirical researchin the
field. The whole pictureis likely to be a patchyone’.

12 SeeH.F. Rawling, ‘Judicial Review and the “Control of Government’ (1986) 64
Public Administration135; M. Kerry, ‘Administrative Law and Judicial Review —
The PracticalEffects of Developmentfverthe Last 25 Yearson Administrationin
CentralGovernment’(1986)64 Public Administration163; R. Cranston,Reviewing
Judicial Review’ in AdministrativeLaw and GovernmentAction — The Courts and
Alternative Mechanism®f Review eds.G. RichardsorandH. Genn(1994)45, 69—
75; G. Richardsonand M. Sunkin, ‘Judicial Review: Questionsof Impact’ (1996)
Public Law 79; C. HarlowandR. Rawlings,Law and Administration(2ndedn.,1997)
565—73;A. Le Sueurand M. Sunkin, Public Law (1997)470-4;M. SunkinandK.
Pick, “The Changingimpactof JudicialReview: The IndependenReview Serviceof
the Social Fund’ (2001) Public Law 736.
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interestingbecauseof the the court’s activist features,mainly during the
1980sand 1990s'® The so-calledactivist approachof the Israeli court was
not confinedto civil rights,asdiscussedy Rosenbergbut alsoextendedo
mattersof legality and ethicsin governmentin otherwords, given that the
IsraeliSupremeCourtis a singularlyactivistinstitution,andassuminghatit
aspiresto improve public norms,the questiondiscussedereis whetherthe
courtis alsoinfluential.

THE NEW PUBLIC LAW OF ISRAEL: THE RULE OF LAW IN
POLITICS

The starting point of this study is the growing involvement of Israel's
SupremeCourt in political domainsthat were previously considerednon-
justiciable’* Despitenuancef opinionson this matter’® thereis atrendin
SupremeCourt rulings toward an embracinggrowth in its jurisdiction®
The court has expandedjudicial review to include political decisions
concernedwith the achievemenof ideological ends,as well as decisions
concernedwith the allocation of political resourceshroughappointments,
funding,andcoalition agreementsThesearedecisiongpolitical in a narrow,
‘nitty-gritty’ senseThis distinction betweenpolitical decisionsbasedon an
ideology and decisionsdealing with the allocation of power and political
resources(henceforth, ‘nitty-gritty’ politics) is certainly not clear-cut.
Decisionsconcernedvith the allotting of powerandresource®n a political
basismight serve,directly or indirectly, to attainideological-politicalaims.
For this discussion,however, it is important to pay attention to the
singularity of political decisionsspecifically intendedto strengthera party
apparatusor a political figure. Often, underlyingthesedecisionsthere are
aso but not only, distinctively persond and power-driven motives,
deservinga separatediscussion.Decisionsof this type closely resemble
one another, even when they serve different, and even contradictory
ideologicalgoals.Overthelastfew years this distinctionhasbeenblurredin
Israeli politics due to changesresulting from the flourishing of sectarian

13 In this context,seeM. Mautner,TheDecline of Formalismand the Riseof Valuesin
Israeli Law (1993) (Hebrew).

14 Theruling of JusticeAharonBarakon HCJ910/86Resslew. TheMinister of Defence
42(2) P.D. 441 is a prominentlandmarkin the courseof the non-justiciability
doctrine.

15 For a generalsurvey of this issue,see A.L. Bendor, ‘Are There Any Limits to
Justiciability? The Jurisprudentialand Constitutional Controversyin Light of the
Israeli and American Experience’(1997) 7 Indiana International and Comparative
Law Rev.311.

16 Neverthelessthe scope of judicial review appearsto be consistently narrower
concerningthe security forces and stateaction in the occupiedterritories. SeeD.
Kretzmer,TheOccupationof Justice— TheSupremeCourt of Israelandthe Occupied
Territories (2002).
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parties.A central,if notthe exclusive,dimensionin the ideologicalplatform

of thesepartiesis to improvethelot of their constituentsturning, asit were,

the personainto theideological. Thus,for instance pnecould claim thatthe

ideologyof allowing accesgo the corridorsof powerto all thosepreviously

rejectedtranslates,in practice, into political appointmentsNevertheless,
evenin termsof thesechangesa distinctioncanbe madebetweendecisions
improving the lot of the whole (sectarian)group, suchashousingsubsidies
for new immigrants,and decisionsfavouring specific individuals that also

involve exlusivepersonaladvantages.

So far, most discussionf the expansionof judicial activismin Israel
have focusedon problemsarising from the judicial review of ideological
decisions,suchas placing limitations on the import of non-koshemeat!’
Recently,the court’s concernwith suchmattershasexposedt to objections
voiced mainly by the ultra-Orthodox religious, and traditionalistsegments
of the Israeli public!® By contrast,few discussionsaddressthe court’s
interventionin ‘nitty-gritty’ politics, namely,in decisionghatdo not follow
from a particularworld view, and concernthe allocationof power positions
to partiesor politicians. This interventionwas probably perceivedas less
controversiabnd,atleastonthe surface professedlyneutral’ andwithin the
consensud? in the sensethat it supportsneither liberal nor conservative
politics and only compels evenhandednes®oth the right and the left
supposedIlystrive for decency andthe slogan‘Enoughof Crooks’is almost
the only one that succeededn uniting activists from both ends of the
spectrumin political demonstrationg®

The involvement of the SupremeCourt in the political realm as the
‘knight of fairnessin government’hascontributedto its imageasa strong
and influential court. The court hasdeclaredin recentyearsthat political
agreementsire subjectto the rule of the law, hasinvalidatedappointments
basedbn political connectionsatherthanmerits,andhasdeclaredllegal all
governmenfundingbasedon political considerationsThe questiornposedn

17 SeeHCJ 3872/93Mitrael Inc. v. The Prime Minister and the Minister of Religious
Affairs 47(5) P.D. 485.

18 Critics perceivethe SupremeCourt asrepresentingan elitist public, which usesthe
institution to further its hegemony.Generally, see R. Shamir, ‘The Politics of
ReasonablenesfReasonablenesand Judicial Power at Israel's Supreme Court’
(1994)5 Theoryand Criticism — An Israeli Forum 7 (Hebrew).

19 An oppositionworth notingin this contextis Ruth Gavison’sargumenthatthe court
shouldnotintervenein mattersof public ethicsandadministrativenorms,whenthese
mattersdo not haveany bearingon the protectionof humanrights. SeeR. Gavison,
‘Public Involvementof the High Courtof Justice:A Critical Look’ in R. Gavison,M.
Kremnitzer,andY. Dotan,Judicial Activism:For and Against— TheRole of the High
Court of Justicein Israeli Society(2000) 69-164(Hebrew).

20 This sloganwasthe crie de guerrein theinitiative to shift to direct electionsfor the
Prime Minister (includedin the new BasicLaw: The Governmentgnactedn 1992,
and later abolishedin the latestversionof Basic Law: The Governmentgenactedn
2001).
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this article is whether,in light of theserulings, actual changescan be
detectedn Israeli politics. Whatis the correlationbetweenthe official line
aboutthe justiciability of politics andthe court’s influenceon the praxis of
politics?In otherwords,is theinterveningcourtalsoeffective?In discussing
this question| addressloctrinaldevelopmentsffectingthreecrucial topics
in the court's involvement in Israeli palitics. the issue of pdlitical
agreementgheissueof political appointmentsandthe issueof ‘designated
funds’ (allocationsfrom the statebudgeton a political basis).To establish
the factual backgroundheededor the discussion] usedatacollectedfrom
the annualreportsof Israel’s StateComptrollerover the pastfifteen years®*

Theargumenpresentedbelowin greaterdetailis thatpetitionscontesting
symptomsof ‘nitty-gritty,” andevencorrupt, political moves,do contribute
to the formulationof ‘nice’ rules.Usually, however theserulesdo notyield
operativejudicial decisionsthat affect reality. In mostcasesthesepetitions
resultonly in symbolicvictoriesin the courtroom,andlife goeson asbefore.
Onthe onehand,suchvictoriesmay be consideredasa progressvenwhen
they achievelittle in reality (‘better than nothing’). On the other hand,
howevertheycontributeto a falseperceptiorof thepolitical reality in Israel,
and may eventuallypresentthe SupremeCourt asirrelevantto this reality.

As | demonstratethe limited influenceof judicial rulingsin the political
contextis largely dueto two factors.First, the rhetoricof judicial rulingson
political issuesupholdsinterventionbut, ultimately, the court appliesthis
rule to the factualevidencebeforeit in away thatleadsto non-intervention.
Hence,alreadyin the rulings, the petitioners’*victory’ is chiefly rhetorical
andwithout practicalresults.Second gvenwhenthe ruling doesincludean
operativeremedysupportingthe petitioners’position, this remainsa one-off,
isolated achievementuntil the next petition is submitted, assumingthe
relevantpublic organizationsreawareof the problemandcanafford to file
petitions.Politicianshostileto the rulings of the High Courtof Justicedo not
appearto risk seriouspublic sanction.Contraryto initial impressionsthe
court’'sinterventionis not asbroadlysupportedasit hadseemedandis even
lesspopularamongsupporterof the new sectariarparties,who areanxious
to capturepower positionsin Israeli society.

21 StateComptroller Annual Report37 (1986)— State Comptroller Annual Report51
(2000). The StateComptrolleris authorizedto review all the activities of both the
central and local governmentin Israel, including other institutions supportedor
administeredby the government.See: Basic Law: State Comptroller and State
Comptroller Law, 1958 [ConsolidatedVersion]. Therefore,most of the examples
discussedn this article arewithin the scopeof mattersreviewedin the comptroller's
annualreports.
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POLITICAL AGREEMENTS

The first issueconcernsthe judicial review of political agreementbetween
parties,which areusuallynegotiatedvhenforming coalition governmentsfter
generalelections.Suchagreementsre at the heartof politics and, therefore,
were viewed aslying beyondthe domainsof law and judicial review. In the
past, political understandingsand even actual coalition agreementswere
consideredstrictly political, andtheir infringementwasa frequentoccurrence
in Israeli public life. Discussionof these violations, however, remained
confined to the public realm, and did not usually reachthe courts?* This
assumptiorwas overturnedin the new and unprecedentedulings of Justice
Barak,whois now the Chief Justice In his opinion, formulatedin HCJ669/86
Rubin v. Bergef® and refined in HCJ 1635/90 Zarzevskyv. The Prime
Minister,®* political agreements should be considered legally binding
commitments.Theseagreementsre not subjectto the regular provisionsof
contractlaw, but arestill ruled by a legal regimethatis no lessseverethat of
public law. The decisionsconcerningthe justiciability of political agreements
were not only a significant innovation, but also central symbolic
representationsf the new expandeddomainsof justiciability.

In the Zarzevskycase this approachconfronteda rival view represented
by the then Deputy Chief Justice,MenachemElon. JusticeElon, who had
challengedthe judicial activism of JusticeBarakin other contextsaswell,
objectedto the notion of justiciability with regardto political agreements,
which he held should be extremely limited.?® Barak dismissedElon’s
objections,arguing that public judgementcannotreplacepublic law.2® In
principle, this disputeis yet to be settled?’ but the powerfulruling of Justice
Barakhasalreadyinfluencedthe legal arenaby attractingto the High Court
of Justicenew petitionson political agreement$®

22 For earlier decisionson this question,see HCJ 191/64 Elbaz v. The Minister of
ReligiousAffairs 18(4) P.D. 603; HCJ 313/67 Axelrod v. The Minister of Religious
Affairs 22(1) P.D. 80 (henceforthAxelrod; HCJ501/80Zoabiv. Abu Rabbiah35(2)
P.D.262.

23 41(1)P.D.73.

24 45(1) P.D. 749 (henceforthzarzevsky

25 id., at 786.

26 id., at 854-5.

27 In anarrowlegalsensethe courthasnotbeencalledto dealwith a caserequiringit to
choosebetweenthe different approachesThe Zarzevskycasedealtwith the petition
of a Likud party memberagainsthis own party, becauseof the commitmentit had
undertakenin the context of a political agreement.The casedid not presenta
controversybetweenthe partiesto this agreementin thesecircumstancesthe need
for a decisionconcerningthe validity of the political agreemenneverarosein the
first place.For the petitioner,who was a ‘third party’ to the agreementa judicial
ruling dealingwith the legality of actionsthat the party had undertakerto perform
underthis agreementif they ever materialized was sufficient.

28 See:HCJ5364/94Velnerv. TheChairmanof the Israeli Labor Party 49(1) P.D.758.
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JusticeBarak’s motivation when expandingjusticiability in this context
was to impose decencyand law on politics. The questionis: was this
expansionsuccessfulA detailedstudy of the proposedrulesraisesserious
doubts. According to Justice Barak, a political agreementis a legal
agreementYet, as he proceedsfurther, the lack of effective remediesto
protect it becomes obvious Should the agreement be breached, no
compensationcan be envisioned?® while enforcementis defined as a
remedyreservedor ‘exceptional’ casesWhat, then,will be the remedyin
an ordinary case?JusticeBarak’s answeris annulment(or a declarationof
annulment), implying that the injured party can be releasedfrom its
contractuabbligations.In otherwords:a party whosepolitical supportis no
longer essentialto the governmentwill not haveto go on supportingthe
governmengfterthelatterfailed to live upto its commitmentdowardit! But
the governmentwas ready for this result, and hencetook this risk when
reversingcourse.Obviously,the court will not enforceperformancen this
case.

What, then, is left? Accordingto JusticeBarak, we might envisagethe
developmenbf new remediessuitableto the specific categoryof political
agreementssuchasthe remedyof apology° But whatis the actualmeaning
of sucha remedyin Israeli politics? Alternatively, we could ask: doesnot
this remedyactually leavethe agreementnainly to public judgement?And
did not Justice Barak convey reservationsconcerningrecourseto public
judgementsthe only way of dealingwith infringements®n preciselythese
grounds,JusticeBarak objectedto JusticeElon’s approachstatingthat the
only remedyin a caseof breachis, at best, declarative’* Basedon the
precedentset in the Zarzevskycase, public judgementmay rely on the
authoritativeruling of the Court concerningthe improperbehaviourof the
breachingparty.If thisis theentireimportof thisruling, however it is rather
limited, almostnegligible by comparisonwith its grandioserhetoric. The
public may alsoconstruethe court’s abstentiorfrom enforcingthe breached
political agreemenasanexpressiorof supportfor the partyin breach given
thatthe courtdiscussedhe breachandstill refrainedfrom dealingwith it in
any practical manner.The rule in the Zarzevskycasethus contributesto
createa semblanceof justiciability, wherenoneexists.

The new judicial review of political agreements did make one
contribution,evenif relatively minor relative to JusticeBarak’s rhetoric. |
amreferringto therule setin HCJ1890/90Shalitv. Peres®? compellingthe
disclosureof political undertakingssuchascoalition agreementsThis rule,

29 This statementis compatiblewith anotherprecedentyuling out the possibility of
addinga suretyto guarantedhe fulfillment of a political agreementSeeHCJ 1523,
1540/90Levi v. The Prime Minister of Israel 44(2) P.D. 312.

30 Zarzevskyop. cit., n. 24, at pp. 845-6.

31 id., atp. 797.

32 44(3) P.D. 353 (henceforthShali).
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which was later included in legislation®® helped launch a keen public
discussionon political commitmentsaffecting society. Neverthelessthe
essentiabifferencebetweerntherule setin the Shalit caseandthe onesetin

the Zarzevskyaseis worth noting. In Shalit, the courtactedin the serviceof

the public, and only ensuredthe availability of information necessanyfor

public discussion.The public must judge, and the court contributesby

mandatingdisclosure By contrastjn Zarzevskythe court professedo judge
politics, andannulledthe provisionin the political agreementhathadbeen
the subjectof the petition. The provisionhadincludeda waiver of pecuniary
debts, and the court declaredit void becauseit found the possibility of

buying political supportunacceptableThe court also clarified it would be
willing to reviewthe legality of actionscomplyingwith provisionsincluded
in political agreements.

The theoreticaldiscussionof this issue should be complementecby a
factual assessmentdas the new rule had any effect on the fulfillment of
political agreementin Israel?Are the partiesto political agreementsfraid
of legal sanctions?The recurrentinfringementsof political understandings
and commitmentsin Israel speakfor themselves?

Note also that even norms concerningthe transparenceof political
agreements are followed partially. Formal coalition agreements are
disclosed,but the more significant political bargainsare still struck far
away from the public eye3® and additional instancesof practicesopenly
contradictingthe rules setby the court exist>®

33 Seesection13b, addedin 1991 to the original Basic Law: The Governmentfrom
1965. For identical provisionsseealso section17 to Basic Law: The Government,
from 1992,andsectionl to the Governmentaw, 2001,enactedogetherwith Basic
Law: The Governmentfrom 2001.

34 Political culturein Israelis generallydescribedasshowinglow levelsof compliance
with political agreementsSeeM. Kremnitzer ‘The High Court of Justiceand the
BroadConceptof its Role: A Defense’in Gavison Kremnitzer,andDotan,op. cit., n.
19, p. 165, at p. 230 (Hebrew).

35 For instance see:State Comptroller Annual Report48 (1997), which criticized the
Ministry of ConstructionandHousingfor applyinga policy of subsidizedentto the
ultra-Orthodoxpopulationbasedon coalition agreementsiot disclosedto the public
asmandatedoy the court (id., at pp. 133—4).

36 A provisionthathadbeenpartof a coalitionagreementstatingthatKnesseimembers
appointedto be deputy ministerswould be granted‘ministerial rank,” was declared
invalid. See:HCJ5079/90Biton v. Prime Minister 45(2) P.D.827.And yet, the spirit
of this provisionis undoubtedlypreservedvherea deputy minister from the Ultra-
Orthodoxparty of Agudatisraelis appointedo actin a ministry to which no minister
wasassignedbecausef its religiousviews, this party doesnot allow its membergo
serveasfull membersn the government).
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POLITICAL APPOINTMENTS

The second issue is the line of precedents dealing with political
appointmentspamely,appointmentgo the public servicebasedon political
loyaltiesor affiliations. Israelilaw makessuchappointmentdllegal, barring
a few exceptions mostly involving close assistants of government
ministers®’ As in the areaof political agreementsthe declaredreadiness
of the court to intervenein this areais more apparentin recentrulings,
althoughearlier decisionsshow evidenceof it aswell.3®

The court’s official doctrineon this questionasformulatedin HCJ4566/
90 Dekel v. The Minister of Finance® is that no appointmentsshould be
madeon political grounds.The appointmenmustbe substantivehjustified,
namely,basedn the candidate’sjualifications?® This rule obviouslyapplies
to positionsdefinedasnon-political,namely,professionatolesin the public
service,asopposedo the electedtenureof ministersanddeputyministers**

Yet this rule evokesgenuineunease becausein practiceit is almost
irrelevant. Political appointmentscharacterizedoy the crucial role of the
political affiliation sharedby the candidateandthe appointingofficial, have
always beenconsideredacceptablepracticein Israel and show no sign of
decline.Recurrentmentionof suchappointmentsn the StateComptroller’s
annualreportshave becomepart of the routine of public life.*? After the
standardbarrageof protestson the day of the report’s publication, life
usuallyreturnsto normal.

The ineffective natureof the judicial banon political appointmentsvas
alreadyevidentin the centralruling that establishedt, the Dekelcase.The
petition on this matter concernedthe appointmentof Silvan Shalom,now
Minister of Financeandthenadvisorto a ministerfrom the Likud party, as
chairmanof the board of directorsin the Israeli Electricity Company,a
government-owneatorporation.When consideringthis petition, the court
reiteratedits doctrine invalidating political appointmentsput addedthere
wasno evidencethatthe casein pointwasa political appointment3 | amnot

37 For this reason,State Service (Appointments)Law, 1959 (henceforthState Service
Law) mandates procesf formal tenderdor selectingcandidateso mostpositions.

38 SeeAxelrod op. cit., n. 22, at pp. 84-5.

39 45(1) P.D. 28 (henceforthDeke).

40 id., atp. 35.

41 SeeHCJ3094/93TheMovementfor Quality Governmenin Israelv. TheGovernment
of Israel47(5)P.D.404,420;HCJ4267/93 Amitai-Citizendor FairnessandHonesty
in Governancev. The Prime Minister of Israel 47(5) P.D. 441, 463.

42 SeeStateComptroller Annual Report39 (1988) 627-42;State Comptroller Annual
Report41 (1990)595-615;StateComptrollerAnnualReport43 (1992)732—-44;State
Comptroller Annual Report46 (1995) 257—68; StateComptroller Annual Report47
(1996) 838-52; State Conptroller Annual Report 48 (1997) 871-918; Stte
Comptroller Annual Report49 (1998) 119-24.

43 JusticeElon explainedthat ‘except for the “catchphraseé’ that sevennew board
membersare “associated’ with the ministerswho appointedthem, the petitioner

620

© Blackwell Publisherd_td 2002



seekingto discountShalom’squalificationsfor this post,nor canl determine
the stepsthat precededhe decisionto appointhim. Still, is it crediblethathe
becameheleadingcandidateor this prestigiougpositiononly becausef his
qualifications?*

Whatis the sourceof thewide gapbetweerthe formal conclusiorreached
by the court and the public understandingf theseappointmentsn the
surface the gap could be ascribedto problemsof factual evidence Evenif
therule disqualifyingpolitical appointmentss well-known, political grounds
arehardto prove,unlessthe appointedacksbasicrequirement®f education
or experienceln otherwords,the rule on the Dekelcasemight be sufficient
to disqualify Caligula’s horse but not another,more frequent variety of
political appointmentsThe problemof factualevidenceexposedn Dekelis
not anisolatedinstancebut oneinherentin the rule, which a priori prevents
its implementationln anothercase a Labourparty activist, wasdisqualified
for the position of Director Generalof the Ministry of Constructionand
Housing for reasonsbearingon his pastcareerin the security services'®
ratherthan due to the political characterof the appointment® Mostly, in
cases contested in court, petitioners assail the candidate’s glaring
unsuitability rather than the political consideratiorf” In other words, the
appointmentcan be political, aslong as the candidateis not a horse.The
personneednot be particularly talentedor well suitedfor the job.

Whenwasa political appointmenjudgedinvalid? Ontherareoccasionn
which aninexperiencedMinister of Interior acknowledgedhatthe peoplehe
hadnominatedo represenhim at appointedocal councilshadbeenchosen
becausef their associatiorwith his party, SHAS*® Whenquestionedibout
theseappointmentsat a pressconferencethe ministerreplied with unusual
candor:'Who would you like meto appoint,Likud members?® Following
the minister’'sadmission the court had no choicebut to admonishhim and

failed to raise even one objection againstthe qualifications of the new board
members.’SeeDeke| op. cit., n. 39, at p. 39. Theimplication is thatan appointment
will not be consideredan invalid political appointmentas long as the appointee’s
qualificationsare suitable.

44 An appointmenbf a capableindividual is still political if his political affiliation was
the basic reasonfor it. True, political commitmentsshould not be cause for
disqualification,butin orderto determinethata politically committedindividual was
appointedbecauseof his or her credentials,these should be comparedwith the
qualifications of the other candidates.Yet, in a typical political appointment,the
candidacyof othersis neverconsideredjn orderto pavethe way for the selected
political candidate.

45 Specifically, his illegal involvementsin his previous position as a high-ranking
official in the Israeli securityservice.

46 HCJ 6163,6177/92Eisenbergv. The Minister of Housing and Construction47(2)
P.D.229.

47 Seefor instanceHCJ(2nd)2751/94'Lishkah Aheret’'v. TheForeign Minister 48(5)
P.D.543.

48 HCJ6458,8160/96Abu Karinnat v. The Ministry of Interior 52(2) P.D. 132.

49 id., at p. 140.
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declarethe appointmentsinvalid. Justice JosephGoldberg even choseto
reiterate the court’s view, stating that political appointmentsare invalid
becausethey violate the perceptionof the governmentas the ‘public’s
trustee’: ‘The position of the governmentas the public’s trusteeentailsan
obligation to refrain from appointmentswhose sole justification is the
candidate’olitical affiliation.”>° But howwill suchdeclarationgelpin the
next case,when a more experiencedand less candid minister choosesto
praisethe expertiseof his new employees?

The banon political appointmentsould be enforcedmore successfully,
but only by implementing a general norm requiring tenders for most
positions.Sincethe statutorytenderrequirements notuniversal>* andsince
the court hasnot addedfurther requirementghroughjudicial legislation®?
thebanon political appointmentsemaindargelyfutile. The effectivenes®f
the tenderrequirementin reducingthe incidenceof political appointments
was demonstratedrecently, when the High Court of Justice revoked a
political appointmenthathadcircumventedhetermsof this requirementas
set in the State Service Law.>® This ruling provided the court further
opportunityto expoundits doctrine regardingthe illegitimacy of political
appointment$? Yet, the limitations imposedon the future usesof the rule
setin this caseareworth noting. The taskof the courtwassimple,sincethe
governmentadmitted that the appointmentto this position, related to
building and settlementin the OccupiedTerritories, was indeed political,
becauset requiredideologicalcommitment® Formally, the court revoked
the appointmentecausehe governmenthad breachedhe statutorytender
requirementwhen deciding on it. Without sucha tenderrequirementand
without the defendants’explicit admissionregardingthe appointment’s
political characterthe situationwould havebeendifferent. The government
appointeealsofailed to meettherequiremenof anacademialegreehathad

50 id.

51 s. 19 of the StateServiceLaw statesthe principle of appointmentdy tender.This
rule, however,doesnot apply to positionsexemptedfrom the tenderrequirement
accordingto the procedurestipulatedin s. 21 of the law, in additionto positionsthat
had beenexemptedfrom tenderin the law itself, in ss.5, 6, and 12. It must be
emphasizedhatthis law doesnot establisha generalprinciple of atendemrequirement
for appointmentsn public bodies;rather,it is a specificlaw applyingonly to the civil
service.A similar arrangemengppliesin the realm of local government.See,for
instances. 170to the Cities OrdinancgNew Version).No tenderrequirementpplies
in othercontextsfor instancejn appointment$o governmentompaniesSee below,
text accompanyingin. 56—62.

52 In other contexts,the court developeda principle of equalopportunityevenin the
absenceof a formal tender requirement.See, for instance,HCJ 5025/91, HCJ
(request)5409,5438/91Poraz v. The Ministry of Housingand Construction46(20)
P.D.793,801.

53 HCJ154/98The New GeneralFederationof Labor v. The Stateof Israel 52(5) P.D.
111.

54 See,mainly, id., at p. 122.

55 id., at p. 118.
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been set by the State Service Commissioneras a thresholddemandfor
submitting applicationsto this post. Currently, when academicdegreesare
more common, political candidatesor state office will easily be able to
comply with similar demands.Their appointmentwill not stand out as
exceptionalbut will still be aspolitical asthoseof their predecessors.
The 1993amendment? to the GovernmenCompanied.aw 1975 led to
someprogressn the control of political appointmentsAt presentthe law
defines minimd qualifications for exeautive positions in government
companies? The law also prescribeghe establishmenof an appointments
committee, chargedwith examining whether the candidatesmeet these
requirementsand have‘no personal businesspr political associationsvith
any governmentminister'>® Some reservationsconcerningthis reform,
however, deservemention. Statutory qualifications do not truly prevent
political appointments.As noted, elementary requirementssuch as an
academiaegreeor professionakxperienceare notinsurmountabléurdles;
they simply makeit possibleto weedout obviously unsuitablecandidates.
Nor doesthe law compel open competitionfor office. The appointments
committeedealsonly with the candidateghat are broughtbeforeit. The
committee’scrucialadvantag@vertherule setby the courtis its authorityto
opposeppointmentsied to a ‘political associationwithout havingto prove
a political ‘motive,’ thus sparingit the needto considerhiddenintentions.
The mainlessonfrom this is thatthe banon political appointmentdecomes
meaningfulonly whenextendedo include statutorybacking,aswell asan
administrationchargedwith its implementation.Judicial review is, in fact,
the lesssignificant elementin this context. On the other hand, the type of
control exertedby the GovernmenCompanied.aw is of limited effect. The
appointmentscommitteeis not always successfulin identifying ‘political
associations’.Furthermore,the law itself enablesthe legitimization of a
political appointmenthenthe candidatépossessespecialqualificationsin
the company’sareaof activity, or whenanothertype of specialtrainingis a
consideration® In other words, the appointmentof a talentedcandidate
with political connectionds legitimate, evenif (seemingly)favouredover
otherswho were also endowedwith ‘special qualifications’. Recently,the
law again proved that it setsa rather low hurdle. In HCJ 932/99 The
Movementfor Quality Governmentin Israel v. The Chairman of the

56 GovernmentCompaniegAmendmeniNo. 6) (Appointments).aw, 1993(henceforth:
AppointmentsAmendmentto GovernmentCompanied_aw).

57 Henceforth:GovernmentCompanied_aw.

58 Some of theserequirementshave been defined somewhatmore flexibly due to
anotheramendmentGovernmentCompanie§AmendmentNo. 8) Law, 1994.

59 Seesectionsl8b—18mf GovernmenCompanied.aw, asamendedy section6 of the
AppointmentsAmendmentto GovernmentCompanied.aw.

60 Seesection18cin the Law of GovernmentCompaniesasamendedy section6 of
the Appointments Amendmentto GovernmentCompanies(AmendmentNo. 6)
(Appointments).
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Appointment€ommitteé* Likud activistMorris Nissanwasdisqualifiedfor
the postof Director Generalof the Amidar GovernmentCompany,but not
dueto the political natureof his appointmentThe reasornwasthat, several
yearspreviously,Nissanhadsubmitteda falseaffidavit to the courtdeclaring
him unfit for any type of work dueto an accident.The ruling showsthat,
despitethe candidate’spolitical associationshe probablycould have been
eligible ashe possessetspecial qualifications’®?

The problemsaffecting the ban on political appointmentsare not only a
consequencef the legal arrangement’snner limitations. A fundamental
difficulty is their highlevel of legitimacywithin the Israeli public, alongthe
lines of ‘cosifan tutte and ‘thesearethe rulesof the game,’althoughthis
perceptiondoesnot usually extendto professionapositions,suchasthat of
the Attorney General®

Peopledischargedor political reasonsat bestenjoy public empathy,and
eventhennotalways.Someof thosedismissecadaccesgo the benefitsof a
political appointmentOthers,particularly thosein high positions,preferto
avoid the degradationinvolved in a struggleto keep their posts®* and a
‘golden parachute’ sometimes helps. Political motives for removing
someondrom office are hardto prove.Recently,the SupremeCourt ruled
thata generalmanageiof a statutorycorporationdecidingon the renewalof
appointmentsnvolving high ranking officers may considerthe minister’s
views. In the circumstance®f the case the court decidedthat no evidence
indicatedthatthe minister’'sresistanceo the renewalof anappointmentvas
political ®°

61 53(3)P.D.769.

62 JusticeOrr wrotethat, underthe circumstanceshe candidaten the casein point had
apparently complied with the requirementsof the law ‘given his professional
experienceas chief engineerin planning and building companies,as a general
managenf companiesandasa building entrepreneur'aswell asseverabtherpublic
positionsin his record (id., at p. 781). The resultis that a political activist par
excellencewho receivedan offer for office largely becausef his political contacts,
canbe considereda candidatewith ‘special qualifications’ becausef a professional
and public recordthat doesnot single him out as betterthanany of the others.

63 The attemptto appointa party manto this position was one of the elementsin the
‘Bar-On affair.’ For more details, see A.L. Bendor, ‘Investigating the Executive
Branchin Israelandin the United StatesPoliticsasLaw, The Politicsof Law’ (2000)
54 University of Miami Law Rev.193.

64 An examplewe could quoteis HCJ 4446/96The Movemenfor Quality Government
in Israelv. TheGovernmenof Israel 50(3) P.D. 705,in which the petition concerned
the (allegedly) political dismissalof Civil ServiceCommissioneiGalnoor after the
changeof government.The petition was eventually withdrawn, after the parties
agreedthat the Commissionemwould continuein office until the end of his term,
severalmonthshence.

65 HCJ 6673/01 The Movementfor Quality Governmentin Israel v. Minister of
Transportation56(1) P.D. 799, 812.
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POLITICAL ALLOCATIONS

Thethird line of precedentgvaluatechereconcernslecisionsaddressinghe
practice of governmentallocationsto institutions politically close to the
officials in charge.In otherwords, governmentpoweris usedfor political
aims, by directingfinancial resourceso institutionscharacterizedy a party,
or even a personalassociationwith the public figure chargedwith the
distribution of this budget.One could arguethat the useof public fundsto
attain political goals is not necessarilyobjectionable.A governmentis
electedto realize political goals,and this might requireallocatingfundsto
bodiesworking to promotethem. Still, public fundsareintendedto achieve
goalsratherthanpromotespecificparty frameworks A distinctionshouldbe
drawnbetweenan ideologicaldecisionconcerningbudgetarypriorities, and
adecisionconcerninghe identity of the budget’sbeneficiarieswhich is not
supposedio be basedon political considerationsof a personalor party
nature®

Neverthelessand for manyyears,the allocationof public resourcedas
also,or evenmainly,includeda personalimensionwithout criteria.Monies
distributed in this fashion, known as ‘designatedfunds,’ have become
notoriousin Israeli public life mainly in connectionwith religious institu-
tions. Thesearrangementare viewed as part of the bargainingprocesghat
usuallyprecedeghe establishmenof coalition governmentsln manyways,
this is a complementarypracticeto that of political appointmentssinceit
opensadditional venuesfor helping political allies or supportingpolitical
activity.®” | amnot referringto casef personakorruption,manifestin the
useof public moneyfor private purposesalthoughthis can be one of its
side-effects.Rather, the issueis the preferentialtreatmentof institutions
operatingin the public sphere- ayouthmovementareligiousinstitution, or
a cultural centre— by grantingthembigger budgetsthanthoseallocatedto
similar, non-preferreccounterparts.

From the 1980s, parallel to the developmentsreviewed above, the
SupremeCourt beganto intervenein the issueof designatedunds.A close
link is evidentbetweenjudicial interventionin political agreementandthe
ban on designatedfunds, since arbitrary allocationsare often a result of

66 In Zarzevskyop.cit., n. 24, JusticeBaraksaysasfollows onthisissueatp. 851:‘The
dividing line betweenpermittedand forbiddenis sometimesblurred. We said that
makingsupportof the governmentontingenton benefitsto anindividual or a faction
supporting the governmentis forbidden. By contrast, making support of the
governmentcontingenton financial supportfor endeavorsdenefitinga wide public,
is permitted.Betweenthesetwo, intermediateborderlinesituationsmight develop.’

67 Forinstancesf allocationsto associationsvith clear affiliation to political parties,
seeStateComptroller Annual Report39 (1988) 306—12.In anothercase,the report
indicatedthatan associatiorfinancedby the stategranteda loan during electiontime
to the political party (SHAS) with which it was affiliated. See State Comptroller
Annual Report40 (1989) 297.
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political agreementsThe basicprecedenseton this question,HCJ 730/83
YeshivatTomkheiTemimimMerkazitv. The Stateof Israel,?® alsotied the
two together, stating that ‘no designatedfunds should be allocated to
religious and specific institutions on the basisof the coalition agreement,
without clear, relevant,and egalitariancriteria’.

Generally,the rule setin this decisionbansthe distribution of fundson a
personabasis,anddemandghat allocationsbe basedon openand egalitarian
criteria®® This normwasadoptedn thelegislation’® anddoesnotappeatto be
problematic.lt leavesthe governmentwide discretionin decisionsconcerning
the useof public funds,andconfinesitself to a demandor fair andegalitarian
proceduresYet, reality provedthat politics is more powerful than the law.
Designated funds have disappeared only formally. Funding is indeed
distributedaccordingto criteria but, every so often, the criteria are exposed
as merely a cover for continuingto allocate moniesaccordingto party and
vestedinterests.The problem, again, is not the absenceof criteria, but the
criteriathemselvesndtheirimplementationSomeof the criteriaare‘tailored’
or ‘semi-tailored’, namely, a priori fitted to the needsof the bodies the
governmentwishesto support’* The practice of setting retroactivecriteria,
adducedin someof the petitions, easeshe questionableadaptationof these
criteria to the bodies intended as beneficiaries.”> The court’s limited
understandingof these benefits hamperseven further the identification of
tailoredcriteria.”® Forinstancejn the Yekutielicase the petitionershadtrouble
provingthatcriteriafor allocatingfundsto bodiesexaminingJewishyouthson
very specific halachic practices, actually fitting the activity of one sole
organization,were indeed tailored. In this light, Justice Mishael Heshin’s
approachin his minority decision,seekingto disqualify retroactivecriteria
becausehey are a priori suspectedo be ‘tailored’,’* is a significant judicial
strategy, precisely becauseit acknowledgeghe court’s inability to identify
‘tailored’ criteria by consideringonly the casein point. Not all problems,
however,canbe solvedby applyingthis strategy.

The other side of the ‘tailored’ criteria coin are the criteria ‘without
criteria’, which leavethe governmentalmostunlimited discretionconcerning

68 Unpublished.

69 See,also,HCJ59/88 Tsabanv. The Minister of Finance42(4) P.D. 705, 706.

70 s.3aof the Basisof BudgetLaw 1985,asamendedy s. 1 of the Regulationof State
Economy(Legislative Amendments).aw 1992.

71 For examples,see A. De Hartog, ‘State Support for Public Institutions — The
Emergenceof SpecialAllocations’ (1998) 29 Mishpatim75, 89—93(Hebrew).

72 HCJ6634/94,HCJ (requests)l017/95Yekutieliv. The Minister of ReligiousAffairs
49(5) P.D. 45 (henceforthYekutiel); HCJ 5290/97 Ezra — National Haredi Youth
Movementin the Land of Israel v. the Minister of ReligiousAffairs 51(5) P.D. 410
(henceforthEzrg).

73 A comparisorbetweerHCJdecisionsandthefindingsof the StateComptrolleronthe
sameissuespointsto evidenceof this problem.SeeDe Hartog, op. cit., n. 71, at p.
103.

74 SeeYekutielj op. cit., n. 72, at p. 51.

626

© Blackwell Publisherd_td 2002



rulesof allocationandresultin generalandmeaninglesstandard<? In other

casescriteriaaresimply not applied’® I needonly cite JusticeHeshin,who

attests’'All we cansayaboutthe picture laid barebeforeusis: emptiness,
andvoid, andwaste.”’

Questionsaboutthe sourceof the gap betweenlaw and reality surface
anew. Unlike the rule on political appointments,arbitratiiness in the
allocation of funds can usually be appraisedobjectively, without needing
to contendwith thetricky questionof judging ‘motive.” The problemhereis
different: effectivemonitoringof theseallocationss not, for manyreasonsa
taskfor the court. In principle, this is a long-term,ongoingtask,that should
be carriedout by a professionalexpertteam’® The governmenthowever,
hasno incentiveto setup suchateam’® The resultis that, at presentwhen
control is random,a court dealing with a petition againstone or another
criterion cannotgraspthe overall political picture of the benefits‘roulette’.
This problemis lesspressingonly in thoserare casesvhenseveralpetitions
on closely relatedsubjectsenablethe court to delve into the mysteriesof
allocationsin one specific area®® or when the allocationsdiscussedare
confinedto alimited area,sothat understandinghe overall picturerequires
no specialknowledgeor expertise®*

75 SeeHCJ3792/95National YouthTheatrev. the Minister of Scienceand Arts, 51(4)
P.D. 259; HCJ 5437/92,6947/93YoungHabad Association— Center— Registered
Societyv. the Minister of ReligiousAffairs 51(1) P.D. 467 (henceforthY oungHabad
Association.

76 ForexampleseeHCJ7142/97National Council of YouthMovementy. the Minister
of Education, Culture and Sport 52(3) P.D. 433 (henceforthNational Council of
YouthMovements Many caseof practiceshatdisregardcriteria, or atleastsomeof
them, appearin the reportsof the StateComptroller. SeeState Comptroller Annual
Report37 (1986)386—400;StateComptrollerAnnualReport41 (1989)421-2;State
Comptroller Annual Report43 (1992) 225-33;StateComptroller Annual Report44
(1993) 142-8, 344—-61; State Comptroller Annual Report 45 (1994) 236—69; State
ComptrollerAnnualReport46 (1995)397-414;StateComptrollerAnnualReport48
(1997) 243-57,602-10; State Comptroller Annual Report 49 (1998) 236—9; State
Comptroller Annual Report 50B (1999) 313-30; State Comptroller Annual Report
51B (2000)482—93,601-11.

77 National Council of YouthMovementsid., at p. 458.

78 In the YoungHabad Associationcase,op. cit., n. 75, Justice Heshin joined the
decisionto rejectthe petition, but addedstrongwordsconcerninghe court'sinability
to contend with the factual and professionalaspectsof petitions dealing with
governmeniallocations(at p. 480).

79 Accordingto De Hartog'stestimony:‘Over the last few years,one employeeat the
Ministry of Justice,in the nameof the Attorney General,reviewedalmostall the
meanstestsusedto determinegovernmentunding of public institutions:1 did.” De
Hartog, op. cit., n. 71, at p. 100, note 46.

80 For instance,the funding that youth movementsreceive from the Ministry of
ReligiousAffairs, which wasfirst discussedn Ezra, op. cit., n. 72, andsoonafterin
National Council of YouthMovementsop. cit., n. 77.

81 As wasthe casein HCJ1,114/98Kabbelv. The Prime Minister of Israel 53(2) P.D.
241, which accepteda petition challengingthe designationof the entire budgetfor
subsidizechousingin theMinistry of HousingandConstructiorto build rentalhousing
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Notethatthe courtdealsonly with prominentcase,in which ‘profesgonal’
andsuitablepetitionerswereableto exposehe government’shadydedings.
In most case, no such petitionerscan be found, due to the problens of
accessinghe relevantinformaton requiredfor filing an effective suit®? and
mainly, dueto the obvious concernof interestedparties.Thus, for instance,
youthmovementgprobablydo notwantto cut off the branchof allocationsto
themand, thereforewill ‘rush’ to file petitionsonly in extremecase$:

At adeepellevel, aswasalsotrue of political appointmentsthe extentof
social consensu®n the abolition of designatedundsis not obvious.The
secularpublic, for instance,strongly opposesthe allocation of funds to
religious institutions without proper criteria. At the sametime, however,
Israelisaretired of the over-bureaucratizatioof governmentasrepresented
by actionsthat ‘comply with procedure’.Togetherwith their objectionto
designatedundsdirectedto religiousinstitutions,veteranLaboursupporters,
for examplewill probablynot contestdiscretionary’supportfor the kibbutz
movement.Today, when wider solidarity bonds are collapsingin Israeli
society,we seeincreasingsympathyfor activities meantto servesectarian
interests, again claiming ‘cosi fan tutte. Furthermore,given the clear
overlapbetweenvotersfor sectarianpartiesandthe membersof the public
they seekto benefit, deciding whetherresourcesallocatedto benefit this
public arepartof a policy or paymentfor political supportmaynotbeeasy?*

THE NEW PUBLIC LAW IN ISRAEL: TESTINGA MYTH

The emerging picture points to an increasing gap between utopian
descriptionsof legal theory and Israeli political reality. According to the
‘law in the books’, the SupremeCourt showsgreatwillingnessto intervene
in political life, carryingit to heightsof ‘fairness’, ‘impartiality’, and‘public
trust’. In practice,or from the perspectiveof ‘law in action’, Israeli politics
runs its course almost unaffectedby symbolic victories in the Supreme
Court. The new rulesleavea mark on politics, but their tracesare shallow.
Largely, then, the narrative describing the powerful judicial review of

for yeshivastudentswhile renouncing,only in this context,a condition statingthat
subsidyrecipientsmust have ‘exhaustedctheir earningpossibilities’ (a policy earlier
criticized alsoin the StateComptroller AnnualReport48 (1997) 132—-40).

82 Informationrequiredin orderto submitpetitionson budgetaryissuess usuallyhighly
professionabndspecific,andis alsorelatedto the natureof the activities performed
by the recipientbodies.

83 For example the petitionerin the Ezra caseprobablyfelt he hadno choicebutto go
to court given the significant (and retroactive)injury to the supporthe had been
promised.

84 Someof the benefitsare prominently sectarian evenafter the adoptionof criteria.
Thus,for instancejn HCJ4346/92Ma’aleh: TheCenterfor ReligiousZionismv. The
Ministry of Educationand Culture 46(5) P.D. 590, the court dealt with a petition
concerningfund allocationto ‘ultra-Orthodoxcultural institutions’.
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politics in Israelis a myth. In Scheingold’sterminology®® this could be a
‘myth of judicial power’.

Formal political agreementsare now public, and this is an important
development.Neverthelessthese agreementsare but the first layer of
political negotiationwhile others,no lesssignificant, are decidedin secret
midnight meetings.Moreover,theseformal agreementsre not binding, in
the sensethat they are not enforceablePolitical developmentsre dictated
by the balance of powe in the Knesset Rules concening political
agreementsire no morethana type of utopiatouchingon ‘the ought'.

Should we be despondentbecausethese quasi-utopianrules are not
actually enforced?Not necessarily.lt is questionablewhether the court
shoulddealwith political agreement# thefirst place.We do notevenknow
whethercomplyingwith a political agreemenis betterthanbreachingt. The
court, in any event, is not the appropriateinstitution for discussingand
settling this question.

Maybe thereis room for desponénce,however,concerning the relative
failure of the struggle againstunrestrainedpolitical appointmentsand the
plunder of public coffers involving benefitsgoing to vestedinterests. The
justification for judicial interventionin political appantmentsand political
allocationsis thattheseissuesaffectthe managementf public resoucesand
thetaxpayers'money.The problemis thatlegalrulesin thes contextsfail to
achievetheir goak, for both legal and pubic reasonsin the legal ream,
becausef procedual rules, exposimg the political characterof the appoint-
ment or the budget allocaion is unfeasble, exceptfor crude and extreme
casesln the public realm, the consensusuppating judicial rules doesnot
appeatto be sufficiently broad Many believethat the point of a governmen
‘takeover’ is to redistribute governmeh benefis, both in persmal and
sectariarterms.In othe words,thecourtis limited in its ability to intervenein
theseconiexts, not only on groundsof institutional inaproprateness.

Are we doomedo the continuancef a spoilssystemPerhapsot. At the
narrow legal level, suitable doctrinal principles can be developed for
enforcingnormsthat haveso far left no mark. Thus, for instance political
appointmentsill continueaslong asthe only questionaskedregardingthe
appointmentof political activistsis: ‘Is that personfit for the job?’ This
questionis a priori designedto excludeonly the mostunlikely candidates,
who lack aptitudefor the post,anddoesnot comecloseto the declaredaim
of disqualifyingindividualswho were only consideredor the postbecause
of their political activity or affiliation. The appointed officer could be
mediocre, or worse, and still be apparentlyfit becauseof holding an
academidegreeattestingto relevantqualifications.Only a broadsystemof
tendersextendingto most positions will prevent appointmentsthat are
essentiallypolitical, and eventhenonly partially. As long asthis systemis
not adoptedtherule limiting political appointmentwill remainineffective.

85 Seethe text accompanying1. 3 above.
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Political appointmentaill be permittedin practice,aslong asthey arenot
openlyproclaimed.The sameappliesto political allocations.The systemof
political budgetingwill remain in place as long as suitable norms of
distribution, guided by criteria, are not enforcedby an independentand
professionamonitoringsystem.The randomauditsof the StateComptroller
are not an effective systemfor monitoring the variety of designatedunds
nor, mostcertainly, are the proceduref judicial review. Enforcingnorms
of fairnessin publiclife requiressuitableadministrativemechanismsableto
turn abstractnormsinto concretestandardssuchastendersfor the staffing
of professional positions, and independent auditing mechanisms of
ministerial budgets.

The problem,however,is not only legal. As solidarity bondshaveeroded
in Israel®® the public legitimacy of activities that plunderpublic funds has
increasedIn thesecircumstancesthe SupremeCourt cannotbe the only
institution to stepinto the breach.As noted,the stateideology preachedoy
the court is not always acceptableto all segmentsof the public. More
specifically, this ideology is unacceptabléo most sectarianparties,whose
supportis necessaryor any coalition governmentn Israel. Thesepartiesare
indeedvery differentfrom oneanotheregardingtheir constituencies- ultra-
Orthodox, new immigrants, or minorities — but they are similar in their
challengeto the unity of Israelas a state,which was often attainedat the
expenseof constituenciesejectedby the Zionist ethos.They demandtheir
shareof appointmentsand budgets,and their demandswill continueto be
heededn the presentpolitical reality. Their combinedpressurds stronger
thanthe word of the court. The courthasrepeatedlystatedthatit hasneither
pursenor sword, and relies on public trust. But in a war againstpolitical
appointmentsand political budgeting,trust in the judgesis insufficient:
Israeli societymustgo backto trustitself.

Is the court awareof the negligible influenceof its grandioserulings on
political reality? Obviously,no categoricalansweris possible.| believethat
thejudgesareawareof the gapsl havepointedout betweenofty normsand
the small numberof petitionsthey ultimately accept.| supposeheyassume
that the court’s declarationsconcerningthe binding norm act asa deterring
and guiding element,evenwhen not appliedto the casein point. In other
words,the assumptions that, evenif the courtonly ‘threatens’to intervene,
its warningswill affectbehaviourIn this sensethe ‘myth of judicial power’
servegyoalssimilar to the ‘myth of rights’. It mayaffectpopularthoughtand
mobilizechangeThisis a plausibleargumenthputits validity depend®nthe
width of the gap betweenrhetoric and reality. Some imbalance will
invariably prevail, butrhetoriclosesits powerwhenthis gapis toowide, and
the court’s credibility could ultimately be impaired. In practice,the gap

86 Israelisocietyis nolongerdescribedasa ‘melting pot’, butasa multicultural society.
See,for instance,M. Mautneret al. (eds.), Multiculturalism in a Democraticand
JewishState(1998) (Hebrew).
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concerning political appointmentsis currently far too wide. Regarding
political budgeting,the court doeswhatit can,althoughit would be proper
not to let it fight this battle alone by strengtheningthe monitoring
mechanismsontrolling the use of budgetaryfunds. In contrast,regarding
appointmentsthe court chosea coursethat was doomedto fail ab initio.
Disqualifying appointmentsonly when their political characterhas been
explicitly acknowledgedor only whena candidates thoroughlyunfit for the
job, is almostimplying that political appointmentsare acceptableThe gap
betweenthe rhetoric and its consequencess also troublesomeon other
counts:the court paysa relatively high price for its interventionin politics,
whencompelledto facethe hostilecriticism of politicianswho challengethe
legitimacyof ‘judicial activism’. Discoveringthatthe courtpaysthe price of
interventionin the erosionof its judicial legitimacy while largely failing to
attainthe goalsthis interventionseeksto attain,is mostdisappointing.
What conclusionscanwe draw from the experienceof judicial review of
politics in Israel?As | noted,the Israeli SupremeCourt should have been
moreawareof its powerlimitations, but political activistsmay alsolearnan
importantlessonfrom the Israeli case-studyThe easiestway to challenge
political decisionsis to bring themto court. DuncanKennedyhasindicated
thatfractionstendto litigate issueghey cannotsuccessfullychallengen the
ordinary political proces$’ This easyroute, however,leadsto relatively
superficialchangesln orderto transformprevaleninorms,suchasthenorms
concerningappointmentandbudgetdn the Israelicaseegal activity in the
courtswill not suffice, unlessaccompaniedby grassrootgffortsto mobilize
broad public supportfor this struggle®® Michael McCann’s study of the
effect of litigation in the areaof wagediscriminationshowsthat, although
theimpactof litigation may appeatimited, its importancdiesin its function
as a sourceof inspirationand empowermenfor activists.| would like to
placeemphasion the reverseside of that coin: litigation needsthe support
of extensivepolitical activity in orderfor its impactto haveanysignificance.

87 D. Kennedy,A Critique of Adjudication(fin de siecle)(1997)226: ‘Many thingsthat
particularfractionswantare “just not politically feasible’ in the existinglegislative
processA fraction may be ableto achievesomeof thesethingsthroughthe courts.’

88 CompareM. Mautner, ‘The Law Hidden from the Eye’ (1998) 16 Alpayim — A
Multidisciplinary Publication for Contemporary Thought and Literature 45, 66
(Hebrew). It is worth noting the enormousgrowth in legal litigation initiated by
petitionerswho were not directly affectedby the governmentdecisionat hand but
ratheropposedt on ideologicaland political grounds.This growth originatesin the
new policy of the SupremeCourtto relax its doctrine concerningstanding,and the
increasingtendencyof Israeli NGOs to pursuetheir goalsthrough litigation. One
instanceillustrating this trend concernsthe Associationfor Civil Rightsin Israel
(ACRI). Accordingto ACRI’s annualreports,the associationyhich wasfoundedin
1972, hired anin-houseattorneyfor thefirst time only in the year1984—1985In the
year 2000—2001the association’degal departmenemployeda staff of seventeen:
elevenlawyers,threeinterns,andthree office workers.
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