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Judicial Review of Politics: The Israeli Case

Daphne Barak-Erez*

In the tradition of studies questioning the impact of celebrated court
rulings, this article discusses the effectiveness of the judicial review of
politics conducted by the Israeli Supreme Court. The Israeli Supreme
Court is generally viewed as a highly influential, almost omnipotent
body. During the last two decades, the Court has intervened repeatedly
in the so-called political domain, thereby progressively eroding the
scope of realms considered non-justiciable. It has ventured to enter
domains of ‘pure’ political power to review the legality of political
agreements, political appointments (appointments of political allies to
public positions), and political allocations (government funding to
organizations affiliated with its political supporters). The prevalent
perception is that these developments had a significant impact on
Israeli political life. The present article challenges this view and
argues that, on closer scrutiny, the influence of the Court on many of
the issues reviewed here is negligible. First, many of the doctrines
developed by the Court in order to review political measures proved
ineffective. Usually, when the Supreme Court (acting as a High Court
of Justice) engages in judicial review, it lacks the evidence needed in
order to decide that administrative decisions on public appointments or
public funding should be abolished because they were based on
political or self-serving considerations. Second, the norms mandated
by the Court hardly influence politicians’ decisions in everyday life,
and are applied only in contested cases. The reasons for this situation
are not only legal but also socio-political. Large sections of current
Israeli society support interest-group politics and do not accept the
values that inspire the Court.
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INTRODUCTION: THE IMPACT OF LAW ON POLITICS

An important aspectof the study of law and politics concentrateson the
impact of law on politics. The body of researchthat adoptsthe impact
perspectiveposesthe questioncan courtseffectively intervenein politics,
ratherthando theyhavethelegitimacyto do so.1 Thebroadercontextof this
questionis the literaturedealingwith the potentialof court rulings to bring
about social change.Lawyers are trained to think that litigation yields
enforceableresults.For the ideologuesamongthem, this is the drive for
causelawyering– lawyeringfor socialchange.2 This belief in the powerof
law, however,is challengable.

As early as 1974, Stuart Scheingold published an influential book
discussingthe‘Myth of Rights,’thatis, theungroundedbelief in thepowerof
law to bring aboutunilateralsocialchange.3 Similarly, GeraldRosenberg’s
study,meaningfullyentitledTheHollow Hope,4 dealta further blow to the
belief in the transformativepower of litigation. Thesewritings not only
identified the famous‘gap’ betweenlaw andreality, a well-entrenchedidea
alreadyexploredin RoscoePound’swritings5 but,moreconcretely,indicated
thefutility of trying to changereality throughlitigation. Thisview did notgo
uncontested.Soonafterthepublicationof Rosenberg’sbook,MalcomFeeley
criticized him for addressingthe gap betweenreality and the exaggerated
expectationsof activistsregardingthe resultsof litigation, andnot the one
betweenrealityandthecourtdecisionsthemselves,whichweremuchlessfar
reaching.6 In a recentbook, dedicatedto the reform of the United States
prisonsystem,Feeley,togetherwith EdwardRubin,contendedthat judicial
policy-making was very successfulin this context,7 and even offered
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1 For early writings in this direction, seeT.L. Becker and M.M. Feeley(eds.),The
Impactof SupremeCourt Decisions(2nd edn.,1973).

2 SeeA. SaratandS. Scheingold(eds.),CauseLawyering,Political Commitmentsand
Professional Responsibilities(1998); A. Sarat and S. Scheingold (eds.), Cause
Lawyeringand the Statein a Global Era (2001).

3 S.A. Scheingold,The Politics of Rights – Lawyers, Public Policy and Political
Change(1974).

4 G.N. Rosenberg,The Hollow Hope – Can Courts Bring About Social Change?
(1991).

5 Theliteratureaddressingthis themecanbetracedbackto RoscoePound’s‘Law in Books
andLaw in Action’ (1910)44Am.LawRev.12.Later,theterm‘gapproblem’wascoined
by RichardAbel: seeR.L. Abel, ‘Law BooksandBooksAboutLaw’ (1973)26Stanford
LawRev.175,187.See,also,D. Nelken,‘The ‘‘GapProblem’’ in theSociologyof Law:
A TheoreticalReview’ (1981)1 WindsorYearbookof Accessto Justice35; D. Nelken,
‘Law in Action or Living Law? Back to the Beginningin Sociologyof Law’ (1984)4
Legal Studies157; A. Sarat,‘Legal Effectivenessand Social Studiesof Law: On the
UnfortunatePersistenceof ResearchTradition’ (1985)9 LegalStudiesForum23.

6 M.M. Feeley,‘Hollow Hopes,Flypaper,andMetaphors’(1993)17 Law and Society
Inquiry 745.

7 M.E. FeeleyandE.L.Rubin,Judicial Policy MakingandtheModernState– How the
CourtsReformedAmerica’sPrisons(1999).
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explanationsof the different views regardingthe impact of court rulings.
Feeleyand Rubin’s first explanationdevelopedthe themeof exaggerated
expectations.They arguedthat:

the assumptionsabout the successor failure of policy making must be
understoodin relativeterms.If we definesuccessastherapidandinexpensive
realizationof the preciseeffects that the policy makersenvisioned,then we
will not find successon this side of the bureaucraticheaven.If we define
effective judicial intervention as the comprehensive transformation of
governmentor social institutions without dislocationor delay, successwill
be equallyuncommon.8

Secondly,they arguedthat the impact of judicial review may vary with
relation to severalfactors.For example,theremay be differencesbetween
the effect of celebrated‘big’ decisionsof the SupremeCourt which attract
considerableattentionand political oppositionand the effect of ‘smaller’
decisions handed down by trial courts, in a more fact-oriented way.9

Scheingoldand Rosenbergfocusedon rights-promotinglitigation, which
placedbeforethecourtsissuesfoundat thecoreof ideologicalandpolitical
controversies. FeeleyandRubinresearchedthemoremundanejudicial work,
that was mainly ‘a jurisprudenceof facts’.10 These explanationsare,
however,tentativeandcall for further research.

In England,seriousdoubtswere raisedregardingthe effect of judicial
review on administrativedecisions,but researchin this area is still not
conclusive.De Smith’s textbookon judicial review mentionsthesedoubts,
describingthe situation in this areaas ‘patchy.’11 Evidencepublishedby
other researchersreinforces these reservations,and the conclusion that
further researchis required.12

This paper,basedon the effectivenessapproachto the studyof law and
politics and an acknowledgement of the gap problem, focuseson judicial
review asexercisedby the Israeli SupremeCourt. The Israeli casestudy is
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8 id., at pp. 317–18.
9 id., at p. 319.

10 id.
11 S. De Smith,H. Woolf, andJ. Jowell,Judicial Reviewof AdministrativeAction (5th

edn.,1995)22: ‘An evaluationof thepracticalimpactof judicial reviewonthequality
of governmentdecisionsis still constrainedby the limited empirical researchin the
field. The whole picture is likely to be a patchyone’.

12 SeeH.F. Rawling, ‘Judicial Review and the ‘‘Control of Government’’’ (1986) 64
Public Administration135; M. Kerry, ‘Administrative Law and Judicial Review –
The PracticalEffectsof DevelopmentsOver the Last 25 Yearson Administrationin
CentralGovernment’(1986)64 Public Administration163;R. Cranston,‘Reviewing
Judicial Review’ in AdministrativeLaw and GovernmentAction – The Courts and
AlternativeMechanismsof Review, eds.G. RichardsonandH. Genn(1994)45, 69–
75; G. Richardsonand M. Sunkin, ‘Judicial Review: Questionsof Impact’ (1996)
Public Law79;C. HarlowandR. Rawlings,LawandAdministration(2ndedn.,1997)
565–73;A. Le SueurandM. Sunkin,Public Law (1997)470–4;M. SunkinandK.
Pick, ‘The ChangingImpactof JudicialReview:TheIndependentReviewServiceof
the SocialFund’ (2001)Public Law 736.
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interestingbecauseof the the court’s activist features,mainly during the
1980sand1990s.13 The so-calledactivist approachof the Israeli court was
not confinedto civil rights,asdiscussedby Rosenberg,but alsoextendedto
mattersof legality andethicsin government.In otherwords,given that the
IsraeliSupremeCourt is a singularlyactivist institution,andassumingthat it
aspiresto improvepublic norms,the questiondiscussedhereis whetherthe
court is also influential.

THE NEW PUBLIC LAW OF ISRAEL: THE RULE OF LAW IN
POLITICS

The starting point of this study is the growing involvement of Israel’s
SupremeCourt in political domainsthat were previouslyconsiderednon-
justiciable.14 Despitenuancesof opinionson this matter,15 thereis a trendin
SupremeCourt rulings towardan embracinggrowth in its jurisdiction.16

The court has expandedjudicial review to include political decisions
concernedwith the achievementof ideological ends,as well as decisions
concernedwith the allocationof political resourcesthroughappointments,
funding,andcoalitionagreements.Thesearedecisionspolitical in a narrow,
‘nitty-gritty’ sense.This distinctionbetweenpolitical decisionsbasedon an
ideology and decisionsdealing with the allocation of power and political
resources(henceforth, ‘nitty-gritty’ politics) is certainly not clear-cut.
Decisionsconcernedwith theallotting of powerandresourceson a political
basismight serve,directly or indirectly, to attain ideological-politicalaims.
For this discussion,however, it is important to pay attention to the
singularityof political decisionsspecifically intendedto strengthena party
apparatusor a political figure. Often, underlying thesedecisionsthereare
also, but not only, distinctively personal and power-driven motives,
deservinga separatediscussion.Decisionsof this type closely resemble
one another, even when they serve different, and even contradictory
ideologicalgoals.Overthelastfew years,thisdistinctionhasbeenblurredin
Israeli politics due to changesresulting from the flourishing of sectarian
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13 In this context,seeM. Mautner,TheDeclineof FormalismandtheRiseof Valuesin
Israeli Law (1993)(Hebrew).

14 Theruling of JusticeAharonBarakonHCJ910/86Resslerv. TheMinisterof Defence
42(2) P.D. 441 is a prominent landmark in the course of the non-justiciability
doctrine.

15 For a generalsurvey of this issue,see A.L. Bendor, ‘Are There Any Limits to
Justiciability? The Jurisprudentialand ConstitutionalControversyin Light of the
Israeli and AmericanExperience’(1997) 7 Indiana International and Comparative
Law Rev.311.

16 Nevertheless,the scope of judicial review appearsto be consistentlynarrower
concerningthe security forces and stateaction in the occupiedterritories.SeeD.
Kretzmer,TheOccupationof Justice– TheSupremeCourtof IsraelandtheOccupied
Territories (2002).
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parties.A central,if not theexclusive,dimensionin theideologicalplatform
of thesepartiesis to improvethelot of their constituents,turning,asit were,
thepersonalinto theideological.Thus,for instance,onecouldclaim that the
ideologyof allowing accessto thecorridorsof powerto all thosepreviously
rejected translates,in practice, into political appointments.Nevertheless,
evenin termsof thesechanges,a distinctioncanbemadebetweendecisions
improving the lot of the whole (sectarian)group,suchashousingsubsidies
for new immigrants,and decisionsfavouring specific individuals that also
involve exlusivepersonaladvantages.

So far, most discussionsof the expansionof judicial activism in Israel
have focusedon problemsarising from the judicial review of ideological
decisions,suchas placing limitations on the import of non-koshermeat.17

Recently,thecourt’sconcernwith suchmattershasexposedit to objections
voiced mainly by the ultra-Orthodox, religious,and traditionalistsegments
of the Israeli public.18 By contrast, few discussionsaddressthe court’s
interventionin ‘nitty-gritty’ politics, namely,in decisionsthatdo not follow
from a particularworld view, andconcerntheallocationof powerpositions
to partiesor politicians. This interventionwas probablyperceivedas less
controversialand,at leaston thesurface,professedly‘neutral’ andwithin the
consensus,19 in the sensethat it supportsneither liberal nor conservative
politics and only compels evenhandedness.Both the right and the left
supposedlystrive for decency,andthe slogan‘Enoughof Crooks’ is almost
the only one that succeededin uniting activists from both ends of the
spectrumin political demonstrations.20

The involvement of the SupremeCourt in the political realm as the
‘knight of fairnessin government’hascontributedto its imageasa strong
and influential court. The court hasdeclaredin recentyearsthat political
agreementsaresubjectto the rule of the law, hasinvalidatedappointments
basedon political connectionsratherthanmerits,andhasdeclaredillegal all
governmentfundingbasedon political considerations.Thequestionposedin
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17 SeeHCJ 3872/93Mitrael Inc. v. ThePrime Minister and the Minister of Religious
Affairs 47(5) P.D. 485.

18 Critics perceivethe SupremeCourt asrepresentingan elitist public, which usesthe
institution to further its hegemony.Generally, see R. Shamir, ‘The Politics of
Reasonableness:Reasonablenessand Judicial Power at Israel’s SupremeCourt’
(1994)5 Theoryand Criticism – An Israeli Forum 7 (Hebrew).

19 An oppositionworth noting in this contextis RuthGavison’sargumentthat thecourt
shouldnot intervenein mattersof public ethicsandadministrativenorms,whenthese
mattersdo not haveany bearingon the protectionof humanrights.SeeR. Gavison,
‘Public Involvementof theHigh Courtof Justice:A Critical Look’ in R. Gavison,M.
Kremnitzer,andY. Dotan,Judicial Activism:For andAgainst– TheRoleof theHigh
Court of Justicein Israeli Society(2000)69–164(Hebrew).

20 This sloganwasthe crie de guerre in the initiative to shift to direct electionsfor the
PrimeMinister (includedin the new BasicLaw: The Government,enactedin 1992,
and later abolishedin the latestversionof BasicLaw: The Government,enactedin
2001).
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this article is whether, in light of these rulings, actual changescan be
detectedin Israeli politics. What is the correlationbetweenthe official line
aboutthe justiciability of politics andthe court’s influenceon the praxisof
politics?In otherwords,is theinterveningcourtalsoeffective?In discussing
this question,I addressdoctrinaldevelopmentsaffectingthreecrucial topics
in the court’ s involvement in Israeli politics: the issue of political
agreements,the issueof political appointments,andthe issueof ‘designated
funds’ (allocationsfrom the statebudgeton a political basis).To establish
the factualbackgroundneededfor the discussion,I usedatacollectedfrom
theannualreportsof Israel’sStateComptrollerover thepastfifteen years.21

Theargumentpresentedbelowin greaterdetail is thatpetitionscontesting
symptomsof ‘nitty-gritty,’ andevencorrupt,political moves,do contribute
to the formulationof ‘nice’ rules.Usually,however,theserulesdo not yield
operativejudicial decisionsthat affect reality. In mostcases,thesepetitions
resultonly in symbolicvictoriesin thecourtroom,andlife goesonasbefore.
On theonehand,suchvictoriesmaybeconsideredasa progressevenwhen
they achieve little in reality (‘better than nothing’). On the other hand,
however,theycontributeto a falseperceptionof thepolitical reality in Israel,
andmay eventuallypresentthe SupremeCourt as irrelevantto this reality.

As I demonstrate,the limited influenceof judicial rulings in the political
contextis largelydueto two factors.First, therhetoricof judicial rulingson
political issuesupholdsinterventionbut, ultimately, the court appliesthis
rule to thefactualevidencebeforeit in a way that leadsto non-intervention.
Hence,alreadyin the rulings, the petitioners’‘victory’ is chiefly rhetorical
andwithout practicalresults.Second,evenwhenthe ruling doesincludean
operativeremedysupportingthepetitioners’position,this remainsa one-off,
isolated achievementuntil the next petition is submitted,assumingthe
relevantpublic organizationsareawareof theproblemandcanafford to file
petitions.Politicianshostileto therulingsof theHigh Courtof Justicedo not
appearto risk seriouspublic sanction.Contrary to initial impressions,the
court’sinterventionis not asbroadlysupportedasit hadseemed,andis even
lesspopularamongsupportersof thenewsectarianparties,who areanxious
to capturepowerpositionsin Israeli society.
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21 StateComptroller Annual Report37 (1986) – StateComptroller Annual Report51
(2000).The StateComptroller is authorizedto review all the activities of both the
central and local governmentin Israel, including other institutions supportedor
administeredby the government.See: Basic Law: State Comptroller and State
Comptroller Law, 1958 [ConsolidatedVersion]. Therefore,most of the examples
discussedin this articlearewithin thescopeof mattersreviewedin thecomptroller’s
annualreports.
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POLITICAL AGREEMENTS

The first issueconcernsthe judicial review of political agreementsbetween
parties,whichareusuallynegotiatedwhenformingcoalitiongovernmentsafter
generalelections.Suchagreementsareat the heartof politics and, therefore,
were viewed as lying beyondthe domainsof law and judicial review. In the
past, political understandings,and even actual coalition agreements,were
consideredstrictly political, andtheir infringementwasa frequentoccurrence
in Israeli public life. Discussion of these violations, however, remained
confined to the public realm, and did not usually reach the courts.22 This
assumptionwas overturnedin the new and unprecedentedrulings of Justice
Barak,who is now theChief Justice.In his opinion,formulatedin HCJ669/86
Rubin v. Berger23 and refined in HCJ 1635/90 Zarzevskyv. The Prime
Minister,24 political agreements should be considered legally binding
commitments.Theseagreementsare not subjectto the regularprovisionsof
contractlaw, but arestill ruledby a legal regimethat is no lesssevere,that of
public law. The decisionsconcerningthe justiciability of political agreements
were not only a signif icant innovation, but also central symbolic
representationsof the new expandeddomainsof justiciability.

In the Zarzevskycase,this approachconfronteda rival view represented
by the then Deputy Chief Justice,MenachemElon. JusticeElon, who had
challengedthe judicial activism of JusticeBarak in othercontextsaswell,
objectedto the notion of justiciability with regardto political agreements,
which he held should be extremely limited.25 Barak dismissedElon’s
objections,arguing that public judgementcannotreplacepublic law.26 In
principle,this disputeis yet to besettled,27 but thepowerfulruling of Justice
Barakhasalreadyinfluencedthe legalarenaby attractingto theHigh Court
of Justicenew petitionson political agreements.28
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22 For earlier decisionson this question,seeHCJ 191/64 Elbaz v. The Minister of
ReligiousAffairs 18(4) P.D. 603; HCJ 313/67Axelrodv. TheMinister of Religious
Affairs 22(1)P.D.80 (henceforthAxelrod); HCJ501/80Zoabiv. AbuRabbiah35(2)
P.D. 262.

23 41(1) P.D. 73.
24 45(1) P.D. 749 (henceforthZarzevsky).
25 id., at 786.
26 id., at 854–5.
27 In anarrowlegalsense,thecourthasnotbeencalledto dealwith acaserequiringit to

choosebetweenthe different approaches.The Zarzevskycasedealtwith the petition
of a Likud party memberagainsthis own party, becauseof the commitmentit had
undertakenin the context of a political agreement.The casedid not presenta
controversybetweenthe partiesto this agreement.In thesecircumstances,the need
for a decisionconcerningthe validity of the political agreementneverarosein the
first place.For the petitioner,who was a ‘third party’ to the agreement,a judicial
ruling dealingwith the legality of actionsthat the party hadundertakento perform
underthis agreement,if they evermaterialized,wassufficient.

28 See:HCJ5364/94Velnerv. TheChairmanof theIsraeli LaborParty 49(1)P.D.758.
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JusticeBarak’s motivation when expandingjusticiability in this context
was to impose decencyand law on politics. The question is: was this
expansionsuccessful?A detailedstudyof the proposedrulesraisesserious
doubts. According to Justice Barak, a political agreementis a legal
agreement.Yet, as he proceedsfurther, the lack of effective remediesto
protect it becomes obvious. Should the agreement be breached, no
compensationcan be envisioned,29 while enforcementis defined as a
remedyreservedfor ‘exceptional’ cases.What, then,will be the remedyin
an ordinarycase?JusticeBarak’sansweris annulment(or a declarationof
annulment), implying that the injured party can be releasedfrom its
contractualobligations.In otherwords:a partywhosepolitical supportis no
longer essentialto the governmentwill not have to go on supportingthe
governmentafterthelatterfailed to live upto its commitmentstowardit! But
the governmentwas ready for this result, and hencetook this risk when
reversingcourse.Obviously,the court will not enforceperformancein this
case.

What, then, is left? According to JusticeBarak,we might envisagethe
developmentof new remedies,suitableto the specific categoryof political
agreements,suchastheremedyof apology.30 But whatis theactualmeaning
of sucha remedyin Israeli politics? Alternatively, we could ask: doesnot
this remedyactually leavethe agreementmainly to public judgement?And
did not JusticeBarak convey reservationsconcerningrecourseto public
judgementastheonly wayof dealingwith infringements?Onpreciselythese
grounds,JusticeBarakobjectedto JusticeElon’s approach,statingthat the
only remedy in a caseof breachis, at best, declarative.31 Basedon the
precedentset in the Zarzevskycase,public judgementmay rely on the
authoritativeruling of the Court concerningthe improperbehaviourof the
breachingparty.If this is theentireimportof this ruling, however,it is rather
limited, almost negligible by comparisonwith its grandioserhetoric. The
public mayalsoconstruethecourt’sabstentionfrom enforcingthebreached
political agreementasanexpressionof supportfor thepartyin breach,given
that thecourtdiscussedthebreachandstill refrainedfrom dealingwith it in
any practical manner.The rule in the Zarzevskycasethus contributesto
createa semblanceof justiciability, wherenoneexists.

The new judicial review of political agreements did make one
contribution,evenif relatively minor relative to JusticeBarak’s rhetoric. I
amreferringto therule setin HCJ1890/90Shalitv. Peres,32 compellingthe
disclosureof political undertakings,suchascoalition agreements.This rule,
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29 This statementis compatiblewith anotherprecedent,ruling out the possibility of
addinga suretyto guaranteethe fulfillment of a political agreement.SeeHCJ 1523,
1540/90Levi v. ThePrime Minister of Israel 44(2) P.D. 312.

30 Zarzevsky, op. cit., n. 24, at pp. 845-6.
31 id., at p. 797.
32 44(3) P.D. 353 (henceforthShalit).
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which was later included in legislation,33 helped launch a keen public
discussionon political commitmentsaffecting society. Nevertheless,the
essentialdifferencebetweentherule setin theShalitcaseandtheonesetin
theZarzevskycaseis worth noting.In Shalit, thecourtactedin theserviceof
the public, and only ensuredthe availability of information necessaryfor
public discussion.The public must judge, and the court contributesby
mandatingdisclosure.By contrast,in Zarzevsky, thecourtprofessedto judge
politics, andannulledthe provisionin the political agreementthat hadbeen
thesubjectof thepetition.Theprovisionhadincludeda waiverof pecuniary
debts,and the court declaredit void becauseit found the possibility of
buying political supportunacceptable.The court also clarified it would be
willing to reviewthe legality of actionscomplyingwith provisionsincluded
in political agreements.

The theoreticaldiscussionof this issueshould be complementedby a
factual assessment:Has the new rule had any effect on the fulfillment of
political agreementsin Israel?Are the partiesto political agreementsafraid
of legal sanctions?The recurrentinfringementsof political understandings
andcommitmentsin Israelspeakfor themselves.34

Note also that even norms concerning the transparenceof political
agreements are followed partially. Formal coalition agreements are
disclosed,but the more significant political bargainsare still struck far
away from the public eye,35 and additional instancesof practicesopenly
contradictingthe rulessetby the court exist.36
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33 Seesection13b, addedin 1991 to the original Basic Law: The Government,from
1965.For identical provisionsseealso section17 to Basic Law: The Government,
from 1992,andsection1 to theGovernmentLaw, 2001,enactedtogetherwith Basic
Law: The Government,from 2001.

34 Political culturein Israelis generallydescribedasshowinglow levelsof compliance
with political agreements.SeeM. Kremnitzer ‘The High Court of Justiceand the
BroadConceptof its Role:A Defense’in Gavison,Kremnitzer,andDotan,op.cit., n.
19, p. 165, at p. 230 (Hebrew).

35 For instance,see:StateComptroller Annual Report48 (1997),which criticized the
Ministry of ConstructionandHousingfor applyinga policy of subsidizedrent to the
ultra-Orthodoxpopulationbasedon coalition agreementsnot disclosedto the public
asmandatedby the court (id., at pp. 133–4).

36 A provisionthathadbeenpartof a coalitionagreement,statingthatKnessetmembers
appointedto be deputyministerswould be granted‘ministerial rank,’ wasdeclared
invalid. See:HCJ5079/90Biton v. PrimeMinister 45(2)P.D.827.And yet, thespirit
of this provision is undoubtedlypreservedwherea deputyminister from the Ultra-
Orthodoxpartyof AgudatIsraelis appointedto act in a ministry to which no minister
wasassigned(becauseof its religiousviews,this partydoesnot allow its membersto
serveasfull membersin the government).
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POLITICAL APPOINTMENTS

The second issue is the line of precedents dealing with political
appointments,namely,appointmentsto thepublic servicebasedon political
loyaltiesor affiliations. Israeli law makessuchappointmentsillegal, barring
a few exceptions mostly involving close assistants of government
ministers.37 As in the areaof political agreements,the declaredreadiness
of the court to intervenein this area is more apparentin recent rulings,
althoughearlierdecisionsshowevidenceof it aswell.38

Thecourt’sofficial doctrineon this question,asformulatedin HCJ4566/
90 Dekel v. The Minister of Finance,39 is that no appointmentsshouldbe
madeon political grounds.Theappointmentmustbesubstantivelyjustified,
namely,basedonthecandidate’squalifications.40 Thisruleobviouslyapplies
to positionsdefinedasnon-political,namely,professionalrolesin thepublic
service,asopposedto theelectedtenureof ministersanddeputyministers.41

Yet this rule evokesgenuineunease,becausein practice it is almost
irrelevant.Political appointments,characterizedby the crucial role of the
political affiliation sharedby thecandidateandtheappointingofficial, have
alwaysbeenconsideredacceptablepracticein Israel and show no sign of
decline.Recurrentmentionof suchappointmentsin the StateComptroller’s
annualreportshavebecomepart of the routine of public life.42 After the
standardbarrageof protestson the day of the report’s publication, life
usually returnsto normal.

The ineffective natureof the judicial banon political appointmentswas
alreadyevidentin the centralruling that establishedit, the Dekelcase.The
petition on this matter concernedthe appointmentof Silvan Shalom,now
Minister of Financeandthenadvisorto a minister from the Likud party,as
chairmanof the board of directors in the Israeli Electricity Company,a
government-ownedcorporation.When consideringthis petition, the court
reiteratedits doctrine invalidating political appointments,but addedthere
wasnoevidencethatthecasein pointwasapolitical appointment.43 I amnot
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37 For this reason,StateService(Appointments)Law, 1959 (henceforthStateService
Law) mandatesa processof formal tendersfor selectingcandidatesto mostpositions.

38 SeeAxelrod, op. cit., n. 22, at pp. 84–5.
39 45(1) P.D. 28 (henceforthDekel).
40 id., at p. 35.
41 SeeHCJ3094/93TheMovementfor QualityGovernmentin Israelv. TheGovernment

of Israel47(5)P.D.404,420;HCJ4267/93,Amitai-Citizensfor FairnessandHonesty
in Governancev. ThePrime Minister of Israel 47(5) P.D. 441,463.

42 SeeStateComptrollerAnnualReport39 (1988)627–42;StateComptrollerAnnual
Report41(1990)595–615;StateComptrollerAnnualReport43 (1992)732–44;State
ComptrollerAnnualReport46 (1995)257–68;StateComptrollerAnnualReport47
(1996) 838–52; State Comptroller Annual Report 48 (1997) 871–918; State
ComptrollerAnnualReport49 (1998)119–24.

43 JusticeElon explainedthat ‘except for the ‘‘catchphrase’’ that sevennew board
membersare ‘‘associated’’ with the ministerswho appointedthem, the petitioner
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seekingto discountShalom’squalificationsfor this post,nor canI determine
thestepsthatprecededthedecisionto appointhim. Still, is it crediblethathe
becametheleadingcandidatefor thisprestigiouspositiononly becauseof his
qualifications?44

Whatis thesourceof thewidegapbetweentheformalconclusionreached
by the court and the public understandingof theseappointments?On the
surface,the gapcould be ascribedto problemsof factualevidence.Evenif
theruledisqualifyingpolitical appointmentsis well-known,political grounds
arehardto prove,unlesstheappointeelacksbasicrequirementsof education
or experience.In otherwords,therule on theDekelcasemight besufficient
to disqualify Caligula’s horse but not another,more frequent variety of
political appointments.Theproblemof factualevidenceexposedin Dekelis
not an isolatedinstancebut oneinherentin the rule, which a priori prevents
its implementation.In anothercase,a Labourpartyactivist,wasdisqualified
for the position of Director Generalof the Ministry of Constructionand
Housing for reasonsbearingon his past careerin the security services,45

rather than due to the political characterof the appointment.46 Mostly, in
cases contested in court, petitioners assail the candidate’ s glaring
unsuitability rather than the political consideration.47 In other words, the
appointmentcan be political, as long as the candidateis not a horse.The
personneednot be particularly talentedor well suitedfor the job.

Whenwasa political appointmentjudgedinvalid?On therareoccasionin
whichaninexperiencedMinister of Interior acknowledgedthatthepeoplehe
hadnominatedto representhim at appointedlocal councilshadbeenchosen
becauseof their associationwith his party,SHAS.48 Whenquestionedabout
theseappointmentsat a pressconference,the minister repliedwith unusual
candor:‘Who would you like me to appoint,Likud members?’49 Following
the minister’sadmission,the court hadno choicebut to admonishhim and
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failed to raise even one objection against the qualifications of the new board
members.’SeeDekel, op. cit., n. 39, at p. 39. The implication is thatanappointment
will not be consideredan invalid political appointmentas long as the appointee’s
qualificationsaresuitable.

44 An appointmentof a capableindividual is still political if his political affiliation was
the basic reason for it. True, political commitmentsshould not be cause for
disqualification,but in orderto determinethata politically committedindividual was
appointedbecauseof his or her credentials,theseshould be comparedwith the
qualificationsof the other candidates.Yet, in a typical political appointment,the
candidacyof othersis neverconsidered,in order to pavethe way for the selected
political candidate.

45 Specifically, his illegal involvementsin his previous position as a high-ranking
official in the Israeli securityservice.

46 HCJ 6163, 6177/92Eisenbergv. The Minister of Housingand Construction47(2)
P.D. 229.

47 See,for instanceHCJ(2nd)2751/94‘Lishkah Aheret’v. TheForeignMinister 48(5)
P.D. 543.

48 HCJ 6458,8160/96Abu Karinnat v. TheMinistry of Interior 52(2) P.D. 132.
49 id., at p. 140.
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declarethe appointmentsinvalid. JusticeJosephGoldbergeven choseto
reiterate the court’s view, stating that political appointmentsare invalid
becausethey violate the perceptionof the governmentas the ‘public’s
trustee’: ‘The position of the governmentas the public’s trusteeentailsan
obligation to refrain from appointmentswhose sole justification is the
candidate’spolitical affiliation.’50 But howwill suchdeclarationshelpin the
next case,when a more experiencedand less candid minister choosesto
praisethe expertiseof his new employees?

The banon political appointmentscould be enforcedmoresuccessfully,
but only by implementing a general norm requiring tenders for most
positions.Sincethestatutorytenderrequirementis not universal,51 andsince
the court hasnot addedfurther requirementsthroughjudicial legislation,52

thebanon political appointmentsremainslargelyfutile. Theeffectivenessof
the tenderrequirementin reducingthe incidenceof political appointments
was demonstratedrecently, when the High Court of Justice revoked a
political appointmentthathadcircumventedthetermsof this requirement,as
set in the State Service Law.53 This ruling provided the court further
opportunity to expoundits doctrine regardingthe illegitimacy of political
appointments.54 Yet, the limitations imposedon the future usesof the rule
setin this caseareworth noting.The taskof thecourtwassimple,sincethe
governmentadmitted that the appointment to this position, related to
building and settlementin the OccupiedTerritories,was indeedpolitical,
becauseit requiredideologicalcommitment.55 Formally, the court revoked
the appointmentbecausethe governmenthadbreachedthe statutorytender
requirementwhen decidingon it. Without sucha tenderrequirement,and
without the defendants’explicit admission regarding the appointment’s
political character,thesituationwould havebeendifferent.Thegovernment
appointeealsofailed to meettherequirementof anacademicdegreethathad
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50 id.
51 s. 19 of the StateServiceLaw statesthe principle of appointmentsby tender.This

rule, however,doesnot apply to positionsexemptedfrom the tenderrequirement
accordingto theprocedurestipulatedin s. 21 of the law, in additionto positionsthat
had beenexemptedfrom tender in the law itself, in ss. 5, 6, and 12. It must be
emphasizedthatthis law doesnotestablishageneralprincipleof a tenderrequirement
for appointmentsin public bodies;rather,it is a specificlaw applyingonly to thecivil
service.A similar arrangementappliesin the realm of local government.See,for
instance,s.170to theCitiesOrdinance(NewVersion).No tenderrequirementapplies
in othercontexts,for instance,in appointmentsto governmentcompanies.See,below,
text accompanyingnn. 56–62.

52 In other contexts,the court developeda principle of equalopportunityevenin the
absenceof a formal tender requirement.See, for instance,HCJ 5025/91, HCJ
(request)5409,5438/91Poraz v. The Ministry of Housingand Construction46(20)
P.D. 793,801.

53 HCJ154/98TheNewGeneralFederationof Labor v. TheStateof Israel 52(5) P.D.
111.

54 See,mainly, id., at p. 122.
55 id., at p. 118.
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been set by the State Service Commissioneras a thresholddemandfor
submittingapplicationsto this post.Currently,whenacademicdegreesare
more common,political candidatesfor stateoffice will easily be able to
comply with similar demands.Their appointmentwill not stand out as
exceptional,but will still be aspolitical asthoseof their predecessors.

The1993amendment56 to theGovernmentCompaniesLaw 197557 led to
someprogressin the control of political appointments.At present,the law
defines minimal quali fi cations for executive positions in government
companies.58 The law alsoprescribesthe establishmentof an appointments
committee, chargedwith examining whether the candidatesmeet these
requirementsandhave‘no personal,business,or political associationswith
any governmentminister’.59 Some reservationsconcerning this reform,
however, deservemention. Statutory qualifications do not truly prevent
political appointments.As noted, elementary requirementssuch as an
academicdegreeor professionalexperiencearenot insurmountablehurdles;
they simply makeit possibleto weedout obviously unsuitablecandidates.
Nor doesthe law compel open competition for office. The appointments
committeedealsonly with the candidatesthat are brought before it. The
committee’scrucialadvantageovertherulesetby thecourtis its authorityto
opposeappointmentstied to a ‘political association’without havingto prove
a political ‘motive,’ thus sparingit the needto considerhiddenintentions.
Themain lessonfrom this is that thebanon political appointmentsbecomes
meaningfulonly whenextendedto includestatutorybacking,aswell asan
administrationchargedwith its implementation.Judicial review is, in fact,
the lesssignificant elementin this context.On the other hand,the type of
controlexertedby theGovernmentCompaniesLaw is of limited effect.The
appointmentscommitteeis not always successfulin identifying ‘political
associations’.Furthermore,the law itself enablesthe legitimization of a
political appointmentwhenthecandidate‘possessesspecialqualificationsin
thecompany’sareaof activity, or whenanothertypeof specialtraining is a
consideration’.60 In other words, the appointmentof a talentedcandidate
with political connectionsis legitimate,evenif (seemingly)favouredover
otherswho were also endowedwith ‘special qualifications’. Recently,the
law again proved that it sets a rather low hurdle. In HCJ 932/99 The
Movement for Quality Governmentin Israel v. The Chairman of the
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56 GovernmentCompanies(AmendmentNo. 6) (Appointments)Law, 1993(henceforth:
AppointmentsAmendmentto GovernmentCompaniesLaw).

57 Henceforth:GovernmentCompaniesLaw.
58 Some of these requirementshave been defined somewhatmore flexibly due to

anotheramendment,GovernmentCompanies(AmendmentNo. 8) Law, 1994.
59 Seesections18b–18cof GovernmentCompaniesLaw, asamendedby section6 of the

AppointmentsAmendmentto GovernmentCompaniesLaw.
60 Seesection18c in the Law of GovernmentCompanies,asamendedby section6 of

the Appointments Amendment to GovernmentCompanies(Amendment No. 6)
(Appointments).
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AppointmentsCommittee,61 LikudactivistMorris Nissanwasdisqualifiedfor
the postof Director Generalof the Amidar GovernmentCompany,but not
dueto the political natureof his appointment.The reasonwasthat, several
yearspreviously,Nissanhadsubmitteda falseaffidavit to thecourtdeclaring
him unfit for any type of work due to an accident.The ruling showsthat,
despitethe candidate’spolitical associations,he probablycould havebeen
eligible ashe possessed‘specialqualifications’.62

The problemsaffecting the banon political appointmentsarenot only a
consequenceof the legal arrangement’sinner limitations. A fundamental
difficulty is their high level of legitimacywithin theIsraelipublic, alongthe
lines of ‘cosı̀ fan tutte’ and ‘theseare the rulesof the game,’althoughthis
perceptiondoesnot usuallyextendto professionalpositions,suchasthat of
the Attorney General.63

Peopledischargedfor political reasonsat bestenjoypublic empathy,and
eventhennotalways.Someof thosedismissedhadaccessto thebenefitsof a
political appointment.Others,particularly thosein high positions,prefer to
avoid the degradationinvolved in a struggleto keep their posts,64 and a
‘golden parachute’ sometimes helps. Political motives for removing
someonefrom office arehard to prove.Recently,the SupremeCourt ruled
thata generalmanagerof a statutorycorporationdecidingon therenewalof
appointmentsinvolving high ranking officers may considerthe minister’s
views. In the circumstancesof the case,the court decidedthat no evidence
indicatedthat theminister’sresistanceto therenewalof anappointmentwas
political.65
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61 53(3) P.D. 769.
62 JusticeOrr wrotethat,underthecircumstances,thecandidatein thecasein point had

apparently complied with the requirementsof the law ‘given his professional
experienceas chief engineer in planning and building companies,as a general
managerof companies,andasabuildingentrepreneur’,aswell asseveralotherpublic
positions in his record (id., at p. 781). The result is that a political activist par
excellence,who receivedan offer for office largely becauseof his political contacts,
canbe considereda candidatewith ‘specialqualifications’becauseof a professional
andpublic recordthat doesnot singlehim out asbetterthanany of the others.

63 The attemptto appointa party man to this positionwasone of the elementsin the
‘Bar-On affair.’ For more details, see A.L. Bendor, ‘Investigating the Executive
Branchin Israelandin theUnitedStates:PoliticsasLaw, ThePoliticsof Law’ (2000)
54 Universityof Miami Law Rev.193.

64 An examplewe could quoteis HCJ4446/96TheMovementfor Quality Government
in Israel v. TheGovernmentof Israel 50(3)P.D.705,in which thepetitionconcerned
the (allegedly)political dismissalof Civil ServiceCommissionerGalnoorafter the
changeof government.The petition was eventually withdrawn, after the parties
agreedthat the Commissionerwould continuein office until the end of his term,
severalmonthshence.

65 HCJ 6673/01 The Movementfor Quality Governmentin Israel v. Minister of
Transportation56(1) P.D. 799,812.
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POLITICAL ALLOCATIONS

Thethird line of precedentsevaluatedhereconcernsdecisionsaddressingthe
practice of governmentallocationsto institutions politically close to the
officials in charge.In other words,governmentpower is usedfor political
aims,by directingfinancial resourcesto institutionscharacterizedby a party,
or even a personalassociationwith the public figure chargedwith the
distributionof this budget.Onecould arguethat the useof public fundsto
attain political goals is not necessarilyobjectionable.A governmentis
electedto realizepolitical goals,and this might requireallocatingfundsto
bodiesworking to promotethem.Still, public fundsareintendedto achieve
goalsratherthanpromotespecificpartyframeworks.A distinctionshouldbe
drawnbetweenan ideologicaldecisionconcerningbudgetarypriorities,and
a decisionconcerningthe identity of thebudget’sbeneficiaries,which is not
supposedto be basedon political considerationsof a personalor party
nature.66

Nevertheless,and for manyyears,the allocationof public resourceshas
also,or evenmainly, includedapersonaldimension,withoutcriteria.Monies
distributed in this fashion, known as ‘designatedfunds,’ have become
notoriousin Israeli public life mainly in connectionwith religious institu-
tions.Thesearrangementsareviewedaspart of the bargainingprocessthat
usuallyprecedestheestablishmentof coalitiongovernments.In manyways,
this is a complementarypracticeto that of political appointments,sinceit
opensadditional venuesfor helping political allies or supportingpolitical
activity.67 I amnot referringto casesof personalcorruption,manifestin the
useof public money for private purposes,althoughthis can be one of its
side-effects.Rather, the issue is the preferential treatmentof institutions
operatingin thepublic sphere– a youthmovement,a religiousinstitution,or
a cultural centre– by grantingthembiggerbudgetsthan thoseallocatedto
similar, non-preferredcounterparts.

From the 1980s, parallel to the developmentsreviewed above, the
SupremeCourt beganto intervenein the issueof designatedfunds.A close
link is evidentbetweenjudicial interventionin political agreementsandthe
ban on designatedfunds, since arbitrary allocationsare often a result of

625

66 In Zarzevsky, op.cit., n. 24,JusticeBaraksaysasfollows on this issue,atp. 851:‘The
dividing line betweenpermittedand forbidden is sometimesblurred. We said that
makingsupportof thegovernmentcontingenton benefitsto anindividual or a faction
supporting the government is forbidden. By contrast, making support of the
governmentcontingenton financial supportfor endeavorsbenefitinga wide public,
is permitted.Betweenthesetwo, intermediateborderlinesituationsmight develop.’

67 For instancesof allocationsto associationswith clear affiliation to political parties,
seeStateComptrollerAnnualReport39 (1988)306–12.In anothercase,the report
indicatedthatanassociationfinancedby thestategranteda loanduringelectiontime
to the political party (SHAS) with which it was affiliated. SeeStateComptroller
AnnualReport40 (1989)297.
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political agreements.The basicprecedentseton this question,HCJ 730/83
YeshivatTomkheiTemimimMerkazit v. The Stateof Israel,68 also tied the
two together, stating that ‘no designatedfunds should be allocated to
religious and specific institutions on the basisof the coalition agreement,
without clear,relevant,andegalitariancriteria’.

Generally,the rule set in this decisionbansthe distribution of funds on a
personalbasis,anddemandsthat allocationsbe basedon openandegalitarian
criteria.69 Thisnormwasadoptedin thelegislation,70 anddoesnotappearto be
problematic.It leavesthe governmentwide discretionin decisionsconcerning
theuseof public funds,andconfinesitself to a demandfor fair andegalitarian
procedures.Yet, reality proved that politics is more powerful than the law.
Designated funds have disappeared only formally. Funding is indeed
distributedaccordingto criteria but, every so often, the criteria are exposed
as merely a cover for continuing to allocatemoniesaccordingto party and
vestedinterests.The problem, again, is not the absenceof criteria, but the
criteriathemselvesandtheir implementation.Someof thecriteriaare‘tailored’
or ‘semi-tailored’, namely, a priori fitted to the needsof the bodies the
governmentwishesto support.71 The practiceof setting retroactivecriteria,
adducedin someof the petitions,easesthe questionableadaptationof these
criteria to the bodies intended as beneficiaries.72 The court’ s limited
understandingof thesebenefits hamperseven further the identification of
tailoredcriteria.73 For instance,in theYekutielicase,thepetitionershadtrouble
provingthatcriteria for allocatingfundsto bodiesexaminingJewishyouthson
very specific halachic practices, actually fitting the activity of one sole
organization,were indeed tailored. In this light, Justice Mishael Heshin’s
approachin his minority decision,seekingto disqualify retroactivecriteria
becausethey are a priori suspectedto be ‘tailored’,74 is a significant judicial
strategy,preciselybecauseit acknowledgesthe court’s inability to identify
‘tailored’ criteria by consideringonly the casein point. Not all problems,
however,canbe solvedby applying this strategy.

The other side of the ‘tailored’ criteria coin are the criteria ‘without
criteria’, which leavethegovernmentalmostunlimiteddiscretionconcerning
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68 Unpublished.
69 See,also,HCJ 59/88Tsabanv. TheMinister of Finance42(4) P.D. 705, 706.
70 s.3aof theBasisof BudgetLaw 1985,asamendedby s. 1 of theRegulationof State

Economy(LegislativeAmendments)Law 1992.
71 For examples,see A. De Hartog, ‘State Support for Public Institutions – The

Emergenceof SpecialAllocations’ (1998)29 Mishpatim75, 89–93(Hebrew).
72 HCJ 6634/94,HCJ (requests)1017/95Yekutieliv. TheMinister of ReligiousAffairs

49(5) P.D. 45 (henceforthYekutieli); HCJ 5290/97Ezra – National Haredi Youth
Movementin the Land of Israel v. the Minister of ReligiousAffairs 51(5) P.D. 410
(henceforthEzra).

73 A comparisonbetweenHCJdecisionsandthefindingsof theStateComptrolleron the
sameissuespoints to evidenceof this problem.SeeDe Hartog,op. cit., n. 71, at p.
103.

74 SeeYekutieli, op. cit., n. 72, at p. 51.
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rulesof allocationandresultin generalandmeaninglessstandards.75 In other
cases,criteriaaresimply not applied.76 I needonly cite JusticeHeshin,who
attests:‘All we cansayaboutthe picture laid barebeforeus is: emptiness,
andvoid, andwaste.’77

Questionsabout the sourceof the gap betweenlaw and reality surface
anew. Unlike the rule on political appointments,arbitrariness in the
allocation of funds can usually be appraisedobjectively, without needing
to contendwith thetricky questionof judging‘motive.’ Theproblemhereis
different:effectivemonitoringof theseallocationsis not, for manyreasons,a
taskfor thecourt. In principle, this is a long-term,ongoingtask,that should
be carriedout by a professional,expertteam.78 The government,however,
hasno incentiveto setup sucha team.79 Theresultis that,at present,when
control is random,a court dealing with a petition againstone or another
criterion cannotgraspthe overall political pictureof the benefits‘roulette’.
This problemis lesspressingonly in thoserarecaseswhenseveralpetitions
on closely relatedsubjectsenablethe court to delve into the mysteriesof
allocations in one specific area,80 or when the allocationsdiscussedare
confinedto a limited area,so thatunderstandingtheoverall picturerequires
no specialknowledgeor expertise.81
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75 SeeHCJ 3792/95National YouthTheatrev. the Minister of Scienceand Arts, 51(4)
P.D. 259; HCJ 5437/92,6947/93YoungHabad Association– Center– Registered
Societyv. theMinister of ReligiousAffairs 51(1)P.D.467(henceforthYoungHabad
Association).

76 For example,seeHCJ7142/97NationalCouncilof YouthMovementsv. theMinister
of Education,Culture and Sport 52(3) P.D. 433 (henceforthNational Council of
YouthMovements). Many casesof practicesthatdisregardcriteria,or at leastsomeof
them,appearin the reportsof the StateComptroller.SeeStateComptrollerAnnual
Report37 (1986)386–400;StateComptrollerAnnualReport41 (1989)421–2;State
ComptrollerAnnualReport43 (1992)225–33;StateComptrollerAnnualReport44
(1993) 142–8,344–61;StateComptroller Annual Report 45 (1994) 236–69;State
ComptrollerAnnualReport46 (1995)397–414;StateComptrollerAnnualReport48
(1997) 243–57,602–10;StateComptroller Annual Report 49 (1998) 236–9; State
Comptroller Annual Report 50B (1999) 313–30;StateComptroller Annual Report
51B (2000)482–93,601–11.

77 National Council of YouthMovements,id., at p. 458.
78 In the Young Habad Associationcase,op. cit., n. 75, JusticeHeshin joined the

decisionto rejectthepetition,but addedstrongwordsconcerningthecourt’s inability
to contend with the factual and professionalaspectsof petitions dealing with
governmentallocations(at p. 480).

79 According to De Hartog’s testimony:‘Over the last few years,oneemployeeat the
Ministry of Justice,in the nameof the Attorney General,reviewedalmost all the
meanstestsusedto determinegovernmentfunding of public institutions:I did.’ De
Hartog,op. cit., n. 71, at p. 100, note46.

80 For instance, the funding that youth movementsreceive from the Ministry of
ReligiousAffairs, which wasfirst discussedin Ezra, op. cit., n. 72, andsoonafter in
National Council of YouthMovements, op. cit., n. 77.

81 As wasthe casein HCJ 1,114/98Kabbelv. ThePrime Minister of Israel 53(2) P.D.
241, which accepteda petition challengingthe designationof the entire budgetfor
subsidizedhousingin theMinistry of HousingandConstructionto build rentalhousing
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Notethatthecourtdealsonly with prominentcases,in which‘professional’
andsuitablepetitionerswereableto exposethegovernment’sshadydealings.
In most cases, no such petitionerscan be found, due to the problems of
accessingthe relevant information requiredfor filing an effective suit,82 and
mainly, dueto the obvious concernof interestedparties.Thus,for instance,
youthmovementsprobablydo not wantto cut off thebranchof allocationsto
themand,therefore,will ‘rush’ to file petitionsonly in extremecases.83

At a deeperlevel, aswasalsotrueof political appointments,theextentof
social consensuson the abolition of designatedfunds is not obvious.The
secularpublic, for instance,strongly opposesthe allocation of funds to
religious institutions without proper criteria. At the sametime, however,
Israelisaretired of theover-bureaucratizationof government,asrepresented
by actionsthat ‘comply with procedure’.Togetherwith their objection to
designatedfundsdirectedto religiousinstitutions,veteranLaboursupporters,
for example,will probablynot contest‘discretionary’supportfor thekibbutz
movement.Today, when wider solidarity bondsare collapsing in Israeli
society,we seeincreasingsympathyfor activities meantto servesectarian
interests,again claiming ‘cosı̀ fan tutte’. Furthermore,given the clear
overlapbetweenvotersfor sectarianpartiesandthe membersof the public
they seekto benefit, deciding whetherresourcesallocatedto benefit this
publicarepartof apolicy or paymentfor political supportmaynotbeeasy.84

THE NEW PUBLIC LAW IN ISRAEL: TESTING A MYTH

The emerging picture points to an increasing gap between utopian
descriptionsof legal theory and Israeli political reality. According to the
‘law in the books’, the SupremeCourt showsgreatwillingnessto intervene
in political life, carryingit to heightsof ‘fairness’,‘impartiality’, and‘public
trust’. In practice,or from the perspectiveof ‘law in action’, Israeli politics
runs its coursealmost unaffectedby symbolic victories in the Supreme
Court.The new rules leavea mark on politics, but their tracesareshallow.
Largely, then, the narrative describing the powerful judicial review of
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for yeshivastudents,while renouncing,only in this context,a conditionstatingthat
subsidyrecipientsmusthave‘exhaustedtheir earningpossibilities’ (a policy earlier
criticized alsoin theStateComptrollerAnnualReport48 (1997)132–40).

82 Informationrequiredin orderto submitpetitionsonbudgetaryissuesis usuallyhighly
professionalandspecific,andis alsorelatedto the natureof the activitiesperformed
by the recipientbodies.

83 For example,thepetitionerin theEzracaseprobablyfelt hehadno choicebut to go
to court given the significant (and retroactive)injury to the supporthe had been
promised.

84 Someof the benefitsare prominentlysectarian,evenafter the adoptionof criteria.
Thus,for instance,in HCJ4346/92Ma’aleh: TheCenterfor ReligiousZionismv. The
Ministry of Educationand Culture 46(5) P.D. 590, the court dealt with a petition
concerningfund allocationto ‘ultra-Orthodoxcultural institutions’.
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politics in Israel is a myth. In Scheingold’sterminology,85 this could be a
‘myth of judicial power’.

Formal political agreementsare now public, and this is an important
development.Nevertheless,these agreementsare but the first layer of
political negotiationwhile others,no lesssignificant,are decidedin secret
midnight meetings.Moreover,theseformal agreementsare not binding, in
the sensethat they arenot enforceable.Political developmentsaredictated
by the balance of power in the Knesset. Rules concerning political
agreementsareno morethana type of utopia touchingon ‘the ought’.

Should we be despondentbecausethese quasi-utopianrules are not
actually enforced?Not necessarily.It is questionablewhether the court
shoulddealwith political agreementsin thefirst place.Wedonotevenknow
whethercomplyingwith apolitical agreementis betterthanbreachingit. The
court, in any event, is not the appropriateinstitution for discussingand
settling this question.

Maybe there is room for despondence,however,concerning the relative
failure of the struggle againstunrestrainedpolitical appointmentsand the
plunder of public coffers involving benefitsgoing to vestedinterests.The
justification for judicial interventionin political appointmentsand political
allocationsis that theseissuesaffect themanagementof public resourcesand
thetaxpayers’money.Theproblemis that legal rulesin these contextsfail to
achievetheir goals, for both legal and public reasons. In the legal realm,
becauseof procedural rules,exposing the political characterof the appoint-
ment or the budget allocation is unfeasible, exceptfor crude and extreme
cases.In the public realm, the consensussupporting judicial rules doesnot
appearto besufficiently broad. Many believethat thepoint of a government
‘takeover’ is to redistribute government benefits, both in personal and
sectarianterms.In other words,thecourtis limited in its ability to intervenein
thesecontexts,not only on groundsof institutional inapropriateness.

Are wedoomedto thecontinuanceof aspoilssystem?Perhapsnot.At the
narrow legal level, suitable doctrinal principles can be developed for
enforcingnormsthat haveso far left no mark. Thus,for instance,political
appointmentswill continueaslong astheonly questionaskedregardingthe
appointmentof political activists is: ‘Is that personfit for the job?’ This
questionis a priori designedto excludeonly the mostunlikely candidates,
who lack aptitudefor thepost,anddoesnot comecloseto thedeclaredaim
of disqualifying individualswho wereonly consideredfor the postbecause
of their political activity or affiliation. The appointedofficer could be
mediocre, or worse, and still be apparently fit becauseof holding an
academicdegreeattestingto relevantqualifications.Only a broadsystemof
tendersextending to most positions will prevent appointmentsthat are
essentiallypolitical, andeventhenonly partially. As long asthis systemis
not adopted,the rule limiting political appointmentswill remainineffective.
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85 Seethe text accompanyingn. 3 above.
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Political appointmentswill be permittedin practice,aslong asthey arenot
openlyproclaimed.The sameappliesto political allocations.The systemof
political budgeting will remain in place as long as suitable norms of
distribution, guided by criteria, are not enforcedby an independentand
professionalmonitoringsystem.Therandomauditsof theStateComptroller
are not an effective systemfor monitoring the variety of designatedfunds
nor, mostcertainly,are the proceduresof judicial review. Enforcingnorms
of fairnessin public life requiressuitableadministrativemechanisms,ableto
turn abstractnormsinto concretestandards,suchastendersfor the staffing
of professional positions, and independent auditing mechanisms of
ministerialbudgets.

Theproblem,however,is not only legal.As solidaritybondshaveeroded
in Israel,86 the public legitimacy of activities that plunderpublic fundshas
increased.In thesecircumstances,the SupremeCourt cannotbe the only
institution to stepinto the breach.As noted,the stateideologypreachedby
the court is not always acceptableto all segmentsof the public. More
specifically, this ideology is unacceptableto most sectarianparties,whose
supportis necessaryfor anycoalitiongovernmentin Israel.Thesepartiesare
indeedverydifferentfrom oneanotherregardingtheir constituencies– ultra-
Orthodox, new immigrants,or minorities – but they are similar in their
challengeto the unity of Israel as a state,which was often attainedat the
expenseof constituenciesrejectedby the Zionist ethos.They demandtheir
shareof appointmentsand budgets,and their demandswill continueto be
heededin the presentpolitical reality. Their combinedpressureis stronger
thantheword of thecourt.Thecourthasrepeatedlystatedthat it hasneither
pursenor sword,and relies on public trust. But in a war againstpolitical
appointmentsand political budgeting,trust in the judges is insufficient:
Israeli societymustgo backto trust itself.

Is the court awareof the negligible influenceof its grandioserulings on
political reality?Obviously,no categoricalansweris possible.I believethat
the judgesareawareof thegapsI havepointedout betweenlofty normsand
thesmall numberof petitionstheyultimately accept.I supposetheyassume
that the court’s declarationsconcerningthe binding norm act asa deterring
and guiding element,evenwhen not appliedto the casein point. In other
words,theassumptionis that,evenif thecourtonly ‘threatens’to intervene,
its warningswill affectbehaviour.In this sense,the‘myth of judicial power’
servesgoalssimilar to the‘myth of rights’. It mayaffectpopularthoughtand
mobilizechange.This is aplausibleargument,but its validity dependson the
width of the gap between rhetoric and reality. Some imbalance will
invariablyprevail,but rhetoriclosesits powerwhenthis gapis toowide,and
the court’s credibility could ultimately be impaired. In practice, the gap
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86 Israelisocietyis no longerdescribedasa ‘melting pot’, but asa multiculturalsociety.
See,for instance,M. Mautner et al. (eds.),Multiculturalism in a Democraticand
JewishState(1998)(Hebrew).
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concerning political appointmentsis currently far too wide. Regarding
political budgeting,the court doeswhat it can,althoughit would be proper
not to let it fight this battle alone by strengtheningthe monitoring
mechanismscontrolling the useof budgetaryfunds. In contrast,regarding
appointments,the court chosea coursethat was doomedto fail ab initio.
Disqualifying appointmentsonly when their political characterhas been
explicitly acknowledged,or only whenacandidateis thoroughlyunfit for the
job, is almostimplying that political appointmentsareacceptable.The gap
betweenthe rhetoric and its consequencesis also troublesomeon other
counts:the court paysa relatively high price for its interventionin politics,
whencompelledto facethehostilecriticism of politicianswhochallengethe
legitimacyof ‘judicial activism’.Discoveringthatthecourtpaysthepriceof
interventionin the erosionof its judicial legitimacywhile largely failing to
attain the goalsthis interventionseeksto attain, is mostdisappointing.

What conclusionscanwe drawfrom theexperienceof judicial review of
politics in Israel?As I noted,the Israeli SupremeCourt shouldhavebeen
moreawareof its powerlimitations,but political activistsmayalsolearnan
important lessonfrom the Israeli case-study.The easiestway to challenge
political decisionsis to bring themto court.DuncanKennedyhasindicated
that fractionstendto litigate issuestheycannotsuccessfullychallengein the
ordinary political process.87 This easyroute, however,leadsto relatively
superficialchanges.In orderto transformprevalentnorms,suchasthenorms
concerningappointmentsandbudgetsin theIsraelicase,legalactivity in the
courtswill not suffice,unlessaccompaniedby grassrootsefforts to mobilize
broad public support for this struggle.88 Michael McCann’s study of the
effect of litigation in the areaof wagediscriminationshowsthat, although
theimpactof litigation mayappearlimited, its importancelies in its function
as a sourceof inspirationand empowermentfor activists. I would like to
placeemphasison the reversesideof that coin: litigation needsthe support
of extensivepolitical activity in orderfor its impactto haveanysignificance.
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87 D. Kennedy,A Critique of Adjudication(fin desiecle)(1997)226: ‘Many thingsthat
particularfractionswant are‘‘just not politically feasible’’ in the existinglegislative
process.A fraction may be ableto achievesomeof thesethingsthroughthe courts.’

88 CompareM. Mautner, ‘The Law Hidden from the Eye’ (1998) 16 Alpayim – A
Multidisciplinary Publication for ContemporaryThought and Literature 45, 66
(Hebrew). It is worth noting the enormousgrowth in legal litigation initiated by
petitionerswho were not directly affectedby the governmentdecisionat handbut
ratheropposedit on ideologicalandpolitical grounds.This growth originatesin the
new policy of the SupremeCourt to relax its doctrineconcerningstanding,and the
increasingtendencyof Israeli NGOs to pursuetheir goals through litigation. One
instanceillustrating this trend concernsthe Associationfor Civil Rights in Israel
(ACRI). Accordingto ACRI’s annualreports,the association,which wasfoundedin
1972,hiredan in-houseattorneyfor the first time only in theyear1984–1985.In the
year 2000–2001,the association’slegal departmentemployeda staff of seventeen:
elevenlawyers,threeinterns,andthreeoffice workers.
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